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(i) 
STfTEMENT OF CUZSTION PRESENTZD 


In the opinion of appellant the questéion presented is: 


1. Whether apvellant is imprisoned illegally where an 


“admittedly invalid hearing was held by the Board of Parole on 


the revocation of appellant's mandatory release 55 days after 
his arrest as a violator of the terms of his mandatory release 
and appellant's mandatory release was revoked 45 days thereafter, 
and an offer was extended to appellant 16 months after said 
invalid hearing (almost 18 months after his arrest) to indicate 
whether he wanted his name submitted to the Board of Parole 

for the possibility of a rehearing with representation by 
counsel, which offer appellant did not accept because he did 
not believe it accorded him 211 the rights to which he was 
entitled by law, and which offer did not advise appellant that 
at such rehearing’ he would have the opportunity of presenting 
testimony and witnesses on his own behalf; that he would be 
entitled to confront and cross-examine, through counsel, wit- 
nesses testifying against him; that, if indigent, he could 

have counsel appointed to represent him; or that he would be 


afforded compulsory process for the summoning of witnesses? 


(ii) 


EX TO APPELLANT'S DRISF 


STATUTES AND REGULATIONS INVOLVED 
STATEMENT CF POINTS 
SUMMARY CF ARGUMENT 
ARGUMENT: 
i. APPELLANT IS IMPRISONED TLLEGALLY 


A. pellant Bas Been Unlawfully 
rived Of A Prompt Nearing 
ior To Revocation Of His 


in Any Event, the "Hearing" Afforded 
Appellant on January 12, 1560 “as 
Invalic Since He Conce‘ledly Was Neither 
Represented Ey Counsel Nor Affordec 

The Cpportunity To Te So Nepresentec. 


APPELLEE'S SELAT! 
WITS COUNSEL DREST WE Sar 
LAST's ILLEGAL IMPRIS 


A. Coming 1¢ Months 
Arrest, Apveliece 
hearing Cn May ic, 
Too Late 


Appellant Did Wot Waive His Right 

To f#£ Full And Fair Yearing Ey Declin- 
ing To Respond To Appellee's Telated 
Offer Cf A Rehearing Cn May 1¢, 


In Any Event, The Searing Offered 
Appellant On May 12 
Legally Adequate. 


(iii) 


APPELLANT MUST Ea RELEASED FORTHVITH 
FROM ILLEGAL CUSTCDY AND ANY FURTHER 
PROCEEDINGS CY THE ECARD MUST LE DE NOVO 


CONCLUSION 
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In The 
UNITED STATES COURT OF /PPELLS 
FOR TEE DISTRICT OF COLUMBIA CIRCUIT) 


No. 16,716 


ROBERT E. BYSSR, 


v. 
GEORGE J. REED, 
Chairman 
United States Board of Parole, et al. 


fpp 


ON APPEAL FROM AN ORDER CF THE UNITSD S 
DISTRICT COURT FOR TE DISTRICT OF COL 


SRIEF FOR APPELLANT 


JURISDICTIONAL STL TSAENT 

This is an appeal from a final order of th> United States 
District Court for the District of Columbia date. September 
25, 1961, granting appellee's motion for summary judgment 
(J.A. $-10). The court below granted appellant leave to appeal 
without prepayment of costs on October 4, 1961'(J.A, 15). The 
court below had jurisdiction under the provisionsof 28 U.S.C. 
§2201 et seq. and Sections 11-305 and 11-306 of she Fistrict 
of Columbia Code (1961 ed.). This Court has jurisdiction under 


the provisions of 28 U.S.C, §1291. 


2 
STATEMENT CF THE Cfsa 

This is another case in which the appelice, the United 
States Board of Parole, has failed to grant a prover hearing 
before revoking! a parole cr mandatory nk 

fopeliant was sentenced on December 17, 1952, in the 
United States Tistrict Court for the Southern District of 
Texas, to a total term of 10 years and was imprisoned in the 
United States Penitentiary, Leavenworth, Xansas (J.A. 1, 5). 

On March 5, 1959, having served more than six years 
and two months, and having thus completed the term for which 
he was sentenced less the time deducted for good conduct, 
appellant was given a nandatcry release as a parolee yursuant 
to 18 U.3.C. §4163 and §4164 (J./. 1, 5). 

More than eight months later, on November 18, 1559, 
appellant was arrested as a mandatory release violator and 
returned to the United States Penitentiary at Leavenworth, 
Kansas, on Novenber 25, 1959, to await a hearing before the 
United States Board of Parole (J.f. 1-2, 5). On January 12, 
1960, 55 days after his arrest, appellant was called before 
a member of the United States Board of Parole for a "hearing" 
(J.A. 5). Appellant was not represented by counsel at said 


"hearing", nor was he afforded the opportunity to be represented 


1/7 Appellant was not represnted by counsel in the proceedings 


in the court below. 


2 
by counsel or advised that he was entitled to have counsel 
represent hin (J.A. 2, 6). On February 26, 1960, 

appellant's "hearing" before the Board of |P 
O° days after his arrest, appellant's mandatory release 
was revoked (J.f. 2, 3). 
On May 10, 1961, sixteen months after the ja 
"hearing" before the Foard cof Parole and one week short of 
a year-and-a-half after his arrest, appellant was advised 


by 2 narcle cfficer “of his right to be represented by 


counsel at a Zevccation Hearing" and was presented with 
"a statement whereby he could indicate whether ox not he 
Gesired to be represented by counsel" (J.4. 5).| Appellant 


was told that if he desired his name would "be gubr.itted 


before the United States Roard of Parole for the possibility 


of another hearing before the Board with attorney represeat- 
ation” (J.f. 3). Appellant declined to respond) to the fore- 
going offer since he did not believe it accorded hin 211 of 
the rights to which he was entitled under the doctrine of 
Glenn v. Reed, 110 U.S. ‘pp. ©.C. 55, 299 F.2d #62 (1961) 
(3.4.9). 
In its cffer of May 15, 1961, with respect to the pos- 
siblity of a new hearing for appellant with counsel present, 
the Board did not acvise appellant that he would have the 


opportunity of presenting testimony and witnesses on his own 


4 
behalf, that hei would be entitled to confront anc cross examine, 
through counsel, witnesses testifying against hin,that, if 
indigent, he coule have counsel anpcinted to represent hin 
at such rehearing, or that he would be afforded compulsory 
process for the summoning cf witnesses to appear at said 
rehearing (J.A. 3, 5). 

To recapitulate the pertinent dates: 


Decenber 17, 1952 Appellant sentenced toa 
term of 10 years. 


March 5, \1959 fppeilant given a mandatory 
release, 


Novenber 18, 1959 Appellant arrested as a mandatory 
release violator anc returned 
to prison. 


January 12, 1969 {ppellant appeared before a 
member of the Beard of Parole 
without being afforded the 
orportunity to be represented 
by counsel, 


May 19, 1961 fppellant offered an opportunity 
to request a rehearing with . 
counsel present. 


Cn Hay 31, 1$61, appellant, pre se, filed a verified 
Motion Por Declaratory Judgment and Petition For Mandatory 
Order of Injunction in the United States Court for the District 
of Columbia (J.4. 1-2). Appellant alleged that inasmuch as 
he was not represented by counsel, nor informed that he was 
entitled to have counsel or offered the benefit of counsel, 
at the “hearing before the Board cf Parcle on January 12, 


1360, which "hearing" resulted in the revocation of his mandatory 


5 


release, he was denied due vrocess of law in vio 


constitutional rights, citing 119 


Glenn v. Reed, 


D.C. 95, 282 F.2d 462 (1961); Mocre v. Reid, 102 


373, 246 F.2d 654 (1957); and 


D.C. 205, 156 F.2d 848 (1846) (3.4. 1-2). fppell 


requested the Court to order his release fron 


nent (J.a. 2). 


a 


Forwarded with apnellant's mction was le 


1961, addressed to the court below by ko 


acting ‘Warden of the United States Penitentiary 


Kansas, stating that in accordance with instruct 


April 24, 1961, from the Acting Parole Executive 


States Board of Parole, all parole violators and 


release violators who had already received their 


hearings " before the Board of Parcle, "without 


representation", were "being interviewed individ 


informed that if they desire, their names will b 


fe) 
Oo 


before the Scard cf Parole for the possibility 
hearing before the Ecard with attorney represent 


that appellant had been so infermed (J.A. 495). 


On July 21, 1961, appellee filed a Motion 
Judgment or, In the Alternative, Motion to Disni 
that no genuine issue as to any naterial fact ex 


that since appellant had been offered a rehearin 


Qaticon of his 


Ant accordingly 


egal impriscn- 


dated 
J. Kaiser, 
at Leavenworth, 
ions datec 

, United 
nandatory 

| "revocation 
attorney 
wally and 

@ subnitted 
f another 
ation"; anc 
for Sumuary 
Ss alleging 
isted and 


§ with counsel 
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present on May 19, 1961, and appellant had refused to indicate 
whether or not he desiredc such a rehearing, "the controversy 
from which the complaint arose is now moot” (J.!. 

feconpanying appellee's mction was an affidavit dated 
June 2Z, 1961, by A.T. Miller, Parole Officer, stating that 
on May 10, 1961, he advised appellaat "of his right to be 
represented by counsel at a Revecation Wearing"; that he 
“submitted to [appellant] a statement whereby he could indicate 
whether or not he Gesired to 3e represented by counsel, and 
he refused to sign this statement (J.A. 5). 

On July 29, 1961, appellant, pro se, filed a verified 
Brief in Opposition to anvellee's motion (J.A. 3-3). Appellant 
noted that apnellee had conceded in its motion that he had 
not been afforded the covortunity to be represented by counsel 
at the January 12, 1960 "hearing" resulting in the subsequent 
revocation of his mandatory release. With respect to appellee's 
contention that the controversy was mooted by anpellee's offer 
of May 10, 1961, of a new hearing with counsel present, appel- 
lant nointed out that in Glenn v, Reed, supra, this Court had 
held thet lack cf counsel at a revocation hearing is not cured 
by an offer of counsel 17 months later. /ppellant stated that 
in response to apvellee's offer of May 10, 1231, he did not 
indicste that he desired a rehearing with counsel present 


Since he believed that he was entitled to the relief accorded 


BEST CO! 
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by this Court in the Glenn case (3.4. 6-9). 


On Sentember 25, 12551, the District Court |b 


elow, statins 


that "no genuine issue as to any material fact dxists", enterec 


an Order sranting anrellee's oticn for summary |judsneat 


(J.f£. €-19). This a» follcwed (7.4. 10). 


S AND REGULATIONS INVOLVE 


fet of June 25, Ag $2 Stat. 253 
September 14, 1959, 732 Stat. 544 
4161, »rovides in pertinent nart: 


"Wach ».risoner convicted cf an offense 
the United States and ccnfined in a “7e: 
correcticnal institution for a cefinite 
other than for life, whose record of eo 
shows that he has faithfully cbserved 3 
rules and has not been subject to nunis 
shall be entitled to a deduction frer 
of his sentence besinuins with the day 
the sentence comuences to run ***" 


fet of June 25, 1248, c,. 


provides: 


"¢ nrisoner shall be released at the e 

of his tern of sentence less the time de 
for geod conduct. 4 certificate of suc 
shall be entered on the connitnent by t 
or keeper 


fet of June 25, 
June 29, 1951, c. 176, 


in pertinent part: 


virationa 
educted 

h deduction 
he warden 


4 
¥ 


") prisoner having served his term cr terns 
less good-time deductions shall, upon relzgase, 
be ceened as if released on >arcle until the 
expiration of the maximum term or terns for 
which he was sentenced less one huncred and 
eighty days ****" 


het of June 25, 1948, c. $45, 2 Stat. 255, 12 U.S.C. 
§4207, provides: 


"A nrisoner retaken upon 4 warrant issued by 

the Roard of rarcle, shall be given an opportunity 
to appear before the Board, 4 member thereof, or 
an exaniner designated by the Board. 


"The Board may then, or at any time in its 
discretion, revoke the order of parole and 
terminate such varole or ncdify the terns and 
conditions thereof. 


"Tf such order of carole shall be revoked and the 
parole so terminated, the said prisoner may he 
required to serve all or any cart cf the renainder 
of the tern for which he was sentenced." 


The Rules of the United States Board of Parole, Washington, 
mage 18, provide: 


Mandatory Release. Where the an vlicant is 
denied parole on his original hearing anc there 
is no subsequent change in the Poard's order of 
deniai, he is released by operation of law. Such 
nandatory release will occur at the end of the 
sentence imposed by the court less such good tine 
and extra good time deductions as he may have 
earned through his behavior at the institution. 
He is released as though on parole, with super- 
vision until the exniration of the naxinum tern 
or terms for which he was sentenced less one 
hunered and eighty days. Insofar as possible 
release plans are conpleted before the release 

of such prisoner and he is continued under super- 
vision for any period longer than one hundred 

and eighty days remaining on his term, under the 
conditions established by the Board." 


BEST CO 


S 


STATEMENT OF POINTS | 


1, The District Court erred in holding dsopellant's 
cause noot and in granting appellee's notion for sunnmary 
judgment in that there was no avicence before the Court that 
appellant had been afforded a Droper hearing before the Board 
of Prrole as reqnired by lay (13 U.S.C. §4£297), 

2. The District Court erred in holding that appellee's 
offer to conduct a rehearing before the Board of Parole with 
counsel present mooted appellant's action eines wack offer 
was made nore than 17 nonths after appellant was retaken into 
custody, 


3. The District Court erred in holding that avrellee'ts 


offer to conduct a rehearing before the Board of Parole nooted 
| 


®ppellant's action since appellant was not told|/that he could 
present witnesses on his behalf at such rehearing. 

4. The District Court erred in holding that apnellee’s 
offer to conduct a rehearing befcre the Board of Parole with 
counsel present mooted appellant's action since jsuch offer 
geither provided for aprointment of counsel on tehalf of 
appellant nor that appellant vould be afforded conpulsory 
orocess for the sunmoning of witnesses on his behalf, would 
be allowed to present testinony or evidence in his own behalf, 


and would be entitled to confront and cross exanine, through 


counsel, witnesses testifying against hin. 


Sal 


he) 
5. The District Court errec in failing and refusing 

to order that aspellant te released from custody in view 

of the fact that the hearinc afforded appellant was invalid 

as a matter of law and that such defective hearing was not 

cured ny appellee's offer to conduct 2 rehearing, alsc 

Gefective, some 17 months after appellant was retaken into 


custody. 


SUMMARY OF ARGUMENT 
I 
Upon his arrest as a nandatory release violatcr, 
appellant was entitled to a  rempt hearing before the 
Zoare of Parcle. 18 U.S.C. §4207. Since appellant was 
neither renresented by counsel nor afferded the onpertunity 
to be so renresented, the "hearing" cf January 12, 1950, 
did not satisfy the requirements cf law. fppellee's sub- 
sequent revocation of apvellant's mandatcry release on 
February 26, 1260, is accordingly wholly invalid; and 
appellant is illegally inprisoned. 
It 
Annellee's offer of May 1c, 1961, of an onzortunity 
for appellant to indicate whether he desired a rehearing 
with counsel present, coming 15 months after the adnittedly- 
invalid "hearing" and 2 year-and-one-half after his arrest 


as 2 mandatory ‘release violator, did not cure the error or 


BEST COF 
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correct anvellant's illegal inzriscnment. Glenn v. 
112 U.S. £20.D.C. 25, 289 F.2d “Sz (1231). Nor ty ceclining 
to resvond to appellee's offer cf lay 19, 1961, did) appellant 
waive his >rivilege cf the hearing guaranteed by 15 U.S.C. 
§4207. Barnes v. Reed (U.S. Anp.D.C.) Case No. 16,227, 
Aeciced January 11, 1352. 

In any event, the rehearing offered anpellant on May 10, 
1961, itself did not neet the requirenents of law since appel- 
lant was not advised that at such rehearing he would have the 
ooportunity of presenting testimony and witnesses in his own 
behalf; that he would te entitled to confront and ¢ross exanine, 


| 
through counsel, witnesses testifying against hin; |that, if 


indigent, he could have counsel appointed to represent hin; 
| 


or that he would be afforded compulsory process for the summon- 
ing of witnesses. 
Although the wrong done appellant by his more than two 
years cf illegal imprisonment can not be undone thereby, the 
only meaningful relief at this juncture is anpellant's immediate 
release. Any further proceedings by a>pellee must| ke entirely 


de novo. Glenn v. Reed, supra. 


APPSLLANT IS IMPRIGONED ILLEGALLY 


i, £PPBLLANT “SS BSsN UR- 
L/VEULLY DSPRIVED OF 4 
PROMPT SE. RING PRIOR 
TO REVOCATION OF HIS 
MOTD TORE RSLS Sy. 


On Merch 5, 1959, annellant had ccnplsted the tern of his 
sentence, less th: time deducted for food conduct; and he was 


accordingly relzased from inorisonnmeat as was required by law. 
2/ 
18 U.S.C. §§4161, 4162, 4164. Under the nravision of .£C:.Us5.C. 


§4164, anpellant, unon such release, was "daoned as if released 


on varole until the expiration of the maximum tern or terms for 
3/ 
which he was sentenced less cne hundred and sighty days." Thus, 


27 Tonellient nad Served more than six years and two months of his — 

ten year sentence (J./.-1). ¢£ prisoner "whose record of con- 
duct shows that he has faithfully observed 211 the rules and has 
not been subjected to punishment” is entitled to a ceduction from 
the term cof his sentence. 12 U.5.C. §4161. 


3/ The Rules of the United States Board of Parole, 1961, page 18, 
yrovide in this resvect: 


"here the 2anplicant is denied pnarcle on his original hearing 
aad there is ‘no subsequent change in the Ecard's order of 
denial, he is released by operation of law. Cuch mandatory | 
release will ccecur 2t the end of the sentence imposed by the 
court less good time and extra good tine Geductions as he may, 
wave earned through his behavicr at the institution. %e is 
released as though on narcle, with suvervision until the 
expiration of the naxinum tern or terns for which he was 
Sentenced less one hundred and eighty days ...."" 
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e 


2 ap? 


to 


4/ 


Parcle. 18 U.S.C. §4207. Since arpellant has be 


deprived of this vrivileze, his imorisonnent is il 
On Novenber 18, 1959, more than eight nonths 
was given his mancatory release, anpellant was arr 
mandatory release violator and returnec to the Uni 
Penitentiary at Leavenworth, Kansas, where 
As aa 2lleged viclator of the terms of his mandatc 
aonellant, nursuant to the previsions of 18 U.S.C. 
have been afforded a vromot hearing before the Bea 
See United States =x rel. Buono v. Kenton, 287 F.2 
1961); Application of Gillette, 175 F. Supp. 255 ( 
Mac fboy v. Xlecka, 22 F. Sunn. 960 (D. Md. 


court stated in the Buonc case, suora: 


1938). 


h 


a 8! 


"§4207, in granting 2 hearing to alleged 
violators, contemplates, without exnlici 
providing, that the hoaring shall be nels 
a reasonable time after the prisoner is 
unon a warrant issued by the Board of Par 
(287 F.2¢ 534, 536). | 


47 18'U.5.C. §4207 >rovides in pertinent part: 


"A prisoner retaken unon a warrant issucd b 
Board of Parole, shall be given an cproertun 
e.pear before the Board enber thereof, or 
examiner designated by b 


> 
the board. 

| 
any tine in its 4 


"The Board nay then, or at 
and terminate su¢ 


revoke the order of parole 


llent's mandatory release cculd be revoked, 


be afforded "an onnortunity to annear" tefcre th 


: 


e had 
e Poard of 
en unlawfully 
legal. 

after he 

ested as a 

ted States 

ins imprisoned. 
ry release, 
§4207, should 
rad of Parole. 

a 534 (2d Cir. 
'3.D.N.Y. 1959); 


Thus, as the 


narole 

ly so 
within 
retaken 
ole! *** " 


the 
y to 
n 


iscretion, 
h varole 


or modify the terns and conditions thereof **** " 
It 
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Desnite this clear requirement, it was not until January 12, 


1960, 55 days after annellant had keen arrested and reinprisoned 
ts ' 


he was called before 2 
"hearing . f/nd it was act 
until February 26, 196°, 45 days after his "hearing" and 106 
days after his arrest, that anpellant's mandatory release wa 
nurpertedly revcked by the Boarc of Parcle. In view of the 
substantial delays, even if the "hearing" afforded anvellant 
on January 12, 1960, had been otherwise adequate, it did not 
meet the standard cf vronmptuess reguired by 18 U.S.C. $4207. 
RB, In Any Svent, the "Searing" ¢fforded 
fiypellant_on January 12, 1960 Was 
Invalid Since He Concededly Was Neither 
Renreseuted sy Counsel Nor Afforded 
The Onportunity To Be To Represented. 

Under the mrovisicns of 18 U.3.C. §4207, apnellant had 
the ritht to a hearing before the Board of Parcle prior to the 
revocation of his mandatory release by the Board. And this 
Court has long held that the "cconortunity to anpear before the 
Board" accorded by the statute includes the privilege of ren- 
resentaticn by counsel. Thus, more than 15 years ago, this 
Court stated in no uncertain terms in Flening v. Tate, 81 U.S. 
fop. B.C. 208, 206, 156 F.2d 348, 848-2849 (1946): 

"OQonortunity to appear before [the] Ecard 
.- . . means an effective annearance, and 


thus necessarily means the »resence of 
ccunsel if the prisoner so elects *** " 
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In Moore v. Reid, 109 U.S. Ano. D.C. 373, 246 F.2d (654 (1957) 
the Court emphasized that the risht cf counsel is 10 less 
immortant in an administrative hearing on a revceation of narcle, 
than it is in a judicial »roceeding. /nd, moreover, the vrisoner 
nust be exoressly advised by the hearing officer cf this 
nrivilege. Zurley v. Reed, 119 U.S. Aro. D.C. 32, 34-35, 
288 F.2d 244, 846-7 (1961). 

The aforesaid right of counsel has been reaffirmed by 
this Court cn numerous cecasions in recent months, | Farnes_v. 
Reed (U.S, fom. F.C.) Case No. 16,227, decided Janvary 11, 1962; 
Glenn v. Reed, 110 U.S. Az. D.C. 2 F 462| (1961) ; 


Hurley v. Reed, 110 U.5. Ano. D.C. i 2a 344 (1961); 


Rebbins v. Reed, 106 U.S. Arp. D.C. : ate (1959) ; 


Moore V. Reid, 199 U.S. Anp. D.C. 273, 24 65% (1957). 
Tespite the foregoing clear requirenent, anpellant, as 

is readily conceded by apnellec, was not renresented by counsel 

at his "hearing" before the Board on January 12, 1560; nor wes 

he afforded the opportunity of being so represented or even 

advised that he was entitled to have ccunsel revoresent him in 

clear ccatravention of law. Thus the January 12, 1960 "hearing" 

failed to satisfy a critical anc essential requirement of 

18 U.S.C. $4207 and was therefore totally invalid., Barnes v. 

Reed (U.&. /pr. D.C.) case No. 16,227 decided January ll, 1962; 


Glenn v. Reed, 110 U.S. Ann. D.C. 85, 289 F.2¢ 462 (1951); 


Robbins v. Reed Avp. D.C. 51, 268 F.24 242 (1955); 
Moore v. Rei 9 AnD -C. 273, 246 F.2d 654 (1957); 
App. D.C, 205, 156 F.2d 2848 (1945 
a.varently concedes the inadequacy of + 
this "hearing" since it subsequently, 2lbeit belatedly, offerea 
annellant an copcrtunity to indicate whether he desired a 
rehearing with ccunsel oresent. 

Pespite its failure tc accord avpellant the prover hear- 
ing tc which this Court has long indicated he was entitled by 
law, avnellee cn February 26, 196°, more than three months 
after anvellant's' arrest, revoked his mandatory release. 
Yowever, since the "hearing" uxcn which the Board's action was 
basec dic not meet the requirements of law, and a valid hear- 

-rerequisite to revoceaticn of a narcle or mandatory 
release, aproellee!s revocaticn was ~atently vcid and a nullity. 


Parnes v. 2 suvra; Glenn v. Reed, suvra. fs this Court 


SS 


made exressly clear in Robbins v. Reed, 106 U.S. fon. D.C. S1, 


2, 26S F 1 242, 244 (1¢59): 
" xex [W]hen revocation ensues uson 2 failure 
to comm>ly with statutory -rcocedural rights there 
is no Ciscreticn tc revolke parole." 
Since the Board has nct sronerly revoked appellant's mancatory 
it necessarily follows that his imprisonment, which has 


now extended wll teyond two years since his arrest as a manda- 


tory release violatcr, is wholly illegal. Glenn v. Reed, sunra. 
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Coming 12 Menths After Arnnvzllant's 
Arrest, Apvellee's Cffer Of i Re- 
nearing On May lv, 1961, ‘as Far 
toc Late. 


Apparently conceding that its 


ric 


12, 1230, was invalid, the Ecard of Pa 


sixteen months after the cricr "hcearins" and 


after avnellant's arrest, informed appellant tha 


his name would be submitted "fcr the nessibility 


hearing befcre the Soard with attcrney re 


lant was a form by a representative of the 


h a 
uc 


he could indicate whether or not cesired to 


Sy counsel." /ware cf this Court's cecisica in 


sucra, appellant, 


any 


te respend to anrellee's offer since he cid act 


which he 


accorded ail the rights to was 


o/ in ocint of 
cally cffered 
simply subr:itted 
ndicate whether 
(J.f. 5). Moreover, 
was forwarced to the 
makes clear that annellant wee siny 
his nane would "Le submitted ofore'the Unite: 
Parole for the possibility of another hearing 
with attorney representati (g.2. 2) (Enzhasis 
arvpellant's offer cf Hay lc, 1LES$l was not a 
& rehearing with counsel sresent but simoly 
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S act snecifi- 
rarole officer 


cellant "“wherety he could 
rerresentec by counsel" 
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Apnellee's sole contenticn below was that Since on Nay le, 
1961, appellant had been offered 2 rehearing at which he could 
be represented by counsel if he so desired, "the ccatroversy 
from which the complaint arose is moot" (4.4. 4). 
erronecus premise, the Court below held that anpellee was 
entitled to judgment as a matter of law. 

Assuming for the moment that the vossibility cof a rehear- 
ing offered anpellent on May 10, 1561, would have otherwise 
complied with the requirements cf 16 U.0.¢C. §4207, coming as 
it did so long after both appellant's arrest and his -ricr 
invalid "hearing", it would patently not have met the require- 
ments of the Act. For it is clear that the law requires that 
anvellant must te extended a prompt hearing uron his arrest as 

terms of his mandatory release. f# hearing 
18 months after an>nellant's arrest can harcly be classified as 


6/ 


pronpt. See United States Ex rel. Sucno v. 


§34 (2d Cir. 1551); Application of Gillette, 175 FP. Sun. 255 


7 


(E.D.N.Y. 1550); Mac Atoy v. Klecka, 24 F. Sucp. cé0 (D. Mc. 
1338). As this Court stated in the Glenn case, which presented 


indeed, the “offer” of Pay i9, 1561, was simply a request 

that aptellant incicate whether he desirec his name suknittedc 
to the Roard for the vossibility of a reh ng in the future 
(J.4. 2). Had apvellant indicates that he desired such a rehear- 
ing, there is nc telling when it woulc have cecurrec; but if the 
record of the Board in this case is any guide, it would have 
come substantially after May 15, 1961. 
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AS 

@ situation strikingly siniler tc that here: 
me think the District Court erred. 
counsel at a reveeaticn hearing is no 
gocd by an offer of ccouns31 17 meaths la 
"The error of 12°56 cannct b 
the iliesal impriscnment th 
cannct be undone. If couns< 


at the 1552 hearing as the 


sutsequeat invrisonnent. 
85, 36, 28° F.2d 462, “62). 


Thus appellee's belated cffer is cf ac significance and must 
disregarded, 

t the ecurt below erre] in granting ap pe 
for sunmary jucement ourely cn the basis cf appellee's cffer 
of a rehearine with counsel present on Pay lc, 1°61, is further 


indicated ty this Court's recent decision in Barnes v. eed, 


(AnD. £.C.) Case No. 16,227 decided January 11, 652. 


In that case Barnes was arrested on Novenber 23, 1959, 
on a warrant allegi that he had violetecd his cconditicnal 
release. On Fehr 1960, he was siven a hearins before 
a Parole Board Examiner, but, among cther failings, was not 
afforded an coportunity to cbtain ccunsel, On April 7, 1929, 
the Roard revcked Barnes! release anc he remained) imprisoned, 
On Avril 26, 1550, Parnes filed 2 complaint in the District 
Court Similar tc anpellant's in tho instant case,| seeking 
declaratory and injunctive relief. /fnd, as in the instant case, 
the Board of Parole filed a motion to Cisrniss cr,|/ in the alter- 


native, for summary judgment, accompanied ty affifavits of 


25 


Parcle Board officers stating that although on May 2-4, 1960, 
Parnes had seen notified that the Board was willing tc grant 

him ancther hearing with counsel present, he refused tc sign 

a statenent indicating whether cr not he desired to be represent- 
ed by counsel. The court below dismissed Tarnes' complaint. 

On avpeal, this Court reversed, and remanded the case for the 
entry of an order requiring the Eoard of Farole to set aside 

its crder of revocation and convene a new hearing at which 

Barnes would be accorded certain additional »crccecural privileges. 
No less is required here. 


gE. 
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\ppellant Did Not Waive His Right 
OA full and Fair Hearing cy 
eclining To Respond To Apnellee's 

elated Offer cf A Rehearing on 

jay LO, lool. 
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Fy failing: to respond to anpellee's offer cf a rehearing 
on May 10, 1961, appellant in no sense waived the "opnortunity 
to anpear hefore the Ecard" to which he was entitlec »>ursuant 
to 18 U.S.C. $4297. fnoellant ceclined to accent arpellee's 
offer simoly because he believed, and rightly so, that it did 
not accord him all cf the privileges to which a prisoner in his 
status was entitled by law. fad in so doing, he did not waive 
his right tc a prover hearing before the Board. See Barnes v. 
Reed, supra, in which the avpellant, as in the instant case, 
declined tc respond to an offer of a rehearing. Similarly, 


the Court rejected the lower court's holding the Glenn case, Supra, 


21 
that because the Ecard had offered a new hearing| which he 
refused, there had been a waiver of his statutory right. In 
Moore v. Reid, 106 U.S. App. D.C. 372, 373, 246 F.2d 654, 657 
(1957), the Ccurt emphasized that there would have to be an 
"intentional relinquishment" of a "known right".| This certainly 
was not the case here. 

Since appellant did not waive his right tc] the hearing 
guaranteed him by 18 U.S.C. §4257, anc since appellee's offer 
of a rehearing did not moot anvellant's complaint, the ccurt 
below clearly erred in granting anpellee's motioh for summary 


judgment, 


Vas Not 


nopetian ac Zequates 


On May 10, 1961, the Beard offered anrellant the opnortun- 


ity of requesting a rehearing with counsel vresent. Rut it is 
perfectly obvicus that the Doard's offer was 2 mere formality 
and the result a foregone conclusion. Thus, the/affidavit of 


the Acting Warden states that: 


"[A]11 Parole Violators and Mandatory Release 
Violators who have already received their revo- 
cation hearings before the U.S. Beard of Parole, 
without attorney representation, are being 
interviewed individually and informed that if 
they cesire, their names will be submitted before 
the United States Foard cf Parcle for the 7os- 
sibility of another hearing before the Foard 
with attorney renresentation."” (J.A. 3), 
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The “opportunity tc appear before the Board” afforded by 13 
U.S.C. $4207, hcwaver, entails much more than simply ronresenta- 
tion by counsel. Barnes v. Reed, (Anp. 3.C.) Case No. 16,227, 
deciced January 11, 1962; Reed v. Puttervorth — App. I.c. 
297 F.2c 776 (1961); Robbins v. Reed, 106 Arv. B.C. 51, 269 
F.2d 242 (195%); Bleming v. Tate, 01 U.S. App. D.C. 255, 156 

B43 (1546). 


This Ccurt stated in Fliening v. Tate, 81 U.S. Ano. D.C. 


} 648, 849 (1545) that the "onportunity to appear 


befcre the Ecard" provided by 1¢ U.3.C. 34207 means an effective 
appearance. ind an effective apnearance requires not oaly 
presence of ccuns2l but an opportunig¢y to present evidence: 


What cid Congress have in mind when it said 
that when so accused the parolee 'shall be 
given an ioppertunity tc anpear before saic 
Reard', ‘It cculd act have meant merely his 
physical »cerson. The only conceivable purpose 
is that the parolee shall te enakled to »resent 
whatever he may have tc vresent  »ertinent to 
the question raised by his alleged act." 
(81 U.S. App. D.C. 255, 207, 156 F.2d 342, 250 
(19435)). 


Similarly, in the recent Barnes and Butterworth cases, supra, 


this Court has stressed that, nctonly would appellant be entitled 
to be represented iby counsel at a hearing before the Board of 
Parcle, but he must also be acccrdced the onportunity to testify 
in his cwn behalf if he so elects and to present the testimony 


of witnesses. 
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It is submitted, moreover, that an effective an vearance 
before the Rcard requires additional procedural safeguards as 
well. Thus this Court noted in Moore v. Reid, 10C U.S. App. 
D.C. 373, 246 F.2d 654 (1957) that the right cf ccunmsel is no 
less imoortant in an administrative hearing on a revocation of 


parole, than it is in a jucicial proceedings 


=, This right is 
certainly no less important if the parclee is indigent. Since 


right tc counsel is such an essential elenent cf >rocedural 


| 
process, any hearing before the Boar? must obviously include 


appointment of counsel in axrpropriate cases, such as here, 

where apnellant is indisent. Similarly, an effective avpearance 
shoewld include an onportunity on the vart of annellant to con- 
front or cross examine, through counsel, witnesses appearing 
against him, as well as compulsory process for the summoning 
of witnesses to appear at the hearing. ‘Without such additional 
procedural safeguards, anpellent would not be afforded the 
effective ossortunity to anpear contemplated by the/ict. 
Griffin v. illinois, $51 U.5, 12 (1255); Smith v. Z¢nnett, 
365 U.S. 703 (1961). 

Since the Board's offer cf a rehearing on May/1C, 19€1 
did not include the precedural safeguards noted aboye, such 
rehearing would not have met the requirements of 139/U.5.C. §4207 


even if it had been timely made. 
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rege 
APPELLANT MUST BE RELEASED FORTHVITH 
FROM ILLEGAL CUSTODY AND ANY FURTHER 
PROCEEDINGS RY THE CCARD MUST BE DE NOVO, 

The only meaningful relief that can be afforded appellant 
2t this juncture is immediate release. Appellant has been 
illegally imprisoned for two years and four months. As this 
Court emphasized in Glenn v. Reec, supra, appellant must te 
released forthwith, although even such relief can not undo 
the extensive wrong done appellant. In the Butterworth case, 
supra, while the court did not order Butterworth's release from 
imprisonment since he had been reloased on his recognizance 
bond pending the appeal, the Court went cut of its way to stross 
that Butterworth "should remain at liberty until a new hearing 
is accorded him." \(Slip Opinion, 0.6, f.n.2). And in the recent 
Barnes case, supra, the Court remanded the case to the lewer 
court "for the entry of an order in accordance with the oninion 
in Reed v. Butterworth.” (Slin Opinion, ».4). Arnellant here 
must similarly be released from illegal confinement. As this 
Court stated in Fleming v. Tate, 81 U.S. Ano. D.C. 205, 207, 
156 F.2¢c 848, 350: 

"It is true that certainty of penalty for the 
guilty is one of the chief elements in successful 
law enforcement, but of equal importance in that 
success is an undeviating, dispassionate adherence 
to facts as wholly controlling. Congress must have 
had this in mind, when it required that a parolee 


thus accused must have an opportunity to avpear 
before the Board," 


BEST COF 
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Moreover, as this Court indicated in Glenn v.| Reed, supra, 
any further proceedings of the Board against appellant, fron 
arrest to revocation, must be entirely de novo. The Board 
should be required to make a fresh decision whethen to issue a 
new warrant of arrest in the context of the present situation. 
"It would be arbitrary to arrest appellant anc revoke his 
parole merely because there might have been reason |to co so 
some years ago." Glenn v. Reed, 110 App. D.C. 85, 
F.2d 462 (1961). 

In the recent Butterworth case, supra, this Court noted 
that "The Parole Board anparently still has the notion, which 
[it] criticized in Fleming v. Tate, that revocation hearings 
are mere formalities, and the result a foregcne ccnclusion." 
The Court admonished that "As long as the Borrcd evidences this 
philosophy by denying fundamental procedural safeguards, {it 
would] be comnelled to order new hearings, and, in jceses of 
grievous injustice, to order such further relief as the circum- 
stances may warrant." (Slip Coinion, p.6). The instant case 


nresents such a “grievous injustice" requiring anpellant's 


immediate release. Only in this way will appellant be ensured 


the type of hearins contemplated by 18 U.S.C. $4207. 


2 
CONCLUSION 

Appellant has been unlawfully deprived of the "opportunity 
to appear before the Board" guaranteed by law. Manifestly, the 
Board's revocation of appellant's mandatory release is invalid. 
Appellee's belated offer of a rehearing, 2 year-and-a-half after 
appellant's arrest, not only came much too late, but would not 
have provided all the procedural safeguards required by law. 
Hence, appellant has been imprisoned illegally since November 
1s, 1559, some two years and four months. In view of all the 
foregoing, the court below clearly erred in granting appellees 
motion for Sommary gucgmept. This Court should exercise its 
discretion and order anpellant's immediate release and direct 


the court below to enter an order making clear that any further 


proceedings by the Board must be de novo, 


Respectfully submitted, 
HERBSRT M, SCHULKIND 
1612 K Street, N.V. 
Washington €, D. C. 
Attorney for Appellant 
(Aqpointed by the Court) 


March 14, 1962 
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QUESTIONS PRESENTED 


1. Whether appellant is entitled to release because in its 
initial offer of a new parole revocation hearing the Board of 
Parole did not include the right to representation by retained 
counsel and to presentation of the testimony of voluntary wit- 
nesses, when appellant was, in fact, offered these procedures at 
a later date and he refused the offers. 

2. Whether appellant’s initial revocation hearing was invalid 
because it was not promptly convened, and whether the delay 
entitles appellant to release when he did not request a hearing 
during the period of delay. 

3. Whether the Board’s various offers of new hearings were 
defective because they did not offer appellant representation by 
appointed counsel, cross-examination of persons who supplied 
information adverse to him, and compulsory process for the 
summoning of witnesses in his behalf. 


(yd) 


639285—62—-1 


Argument: 

I. The offers of a new hearing with the right to representation 
by retained counsel and the attendance of voluntary wit- 
nesses cured the defects in the first hearing 

II. The timeliness of the revocation hearing 
A. The hearing was timely. ‘ 
B. Appellant waived any objection... . 

III, Appellant was not entitled to the appointment of counsel, to 
cross-examine adverse witnesses, or to compulsory process 
to secure the attendance of witnesses in his behalf. 

A. Background: The traditional view of parole revoca- 


B. Appellant was not entitled to have counsel represent 
him at his revocation hearing 
1, There is no statutory right to appointed 
counsel 
2. There is no constitutional right to the 
appointment of counsel 
C. Appellant wus not entitled to cross-examine the 
witnesses who furnished the information upon 
which the Board acted to revoke parole 
D. Appellant was not entitled to compulsory process for 
the purpose of securing the attendance of wit- 
nesses who might testify in his behalf.........-- 
Conclusion 
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No. 16716 


Rosert E. Hyser, APPELLANT 
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Georce J. Reep, CHAIRMAN, UNITED STATES BOARD OF 
PAROLE, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


JURISDICTION 


The order of the District Court, granting appellee’s motion 
for summary judgment. was entered on September 25, 1961. 
The District Court granted appellant leave to appeal in forma 
pauperis, on October 4, 1961. The jurisdiction of this Court 
is invoked under 28 U.S.C. 1291. 


COUNTERSTATEMENT OF THE CASE 


On December 17, 1952, appellant was sentenced in the 
United States District Court for the Southern District of Texas 
to a term of ten years imprisonment for violation of the Na- 
tional Motor Vehicle Theft Act and the Marijuana Tax Act 
(J.A. 1, 5). He was incarcerated in the United States Peni- 
tentiary at Leavenworth, Kansas (J.A. 5), and, on March 5, 
1959, he was conditionally released from confinement pur- 
suant to 18 U.S.C. 4103 and 4104 (J.A. 5). On November 
18, 1959, he was arrested as a conditional release violator and 
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returned to the United States Penitentiary at Leavenworth 
(J.A. 5). On January 12, 1960, appellant was given a hear- 
ing before a member of the Board of Parole (J.A. 5). Ap- 
pellant was not represented by counsel at this hearing, nor was 
he advised of his right to retain, at his own expense counsel 
to represent him (J.A. 2, 6). On February 26, 1960, appel- 
lant’s conditional release was revoked (J.A. 2. 6). 

On May 10, 1961, appellant was advised of his right to be 
represented by counsel at a new revocation hearing and was 
presented with a statement “whereby he could indicate whether 
or not he desired to be represented by counsel” (J.A. 5). He 
was also informed that, if he so desired, his name would be 
submitted to the Parole Board “for the possibility of another 
hearing before the Board with attorney representation” (J.A. 
3). Appellant declined this offer, on the ground that he was 
“sane enough to realize that he came under and is entitled to 
the same relief the appeals court granted in the Glenn case, No. 
16975.”" (J.A. 9). 

On May 31, 1961, appellant, pro se, filed in the District Court 
a “Motion for Declaratory Judgment and Petition for Manda- 
tory Order of Injunction”, (J.A. 1-2), seeking release and 
alleging that at his revocation hearing of January. 1960. he 
“had no counsel, nor was offered counsel, nor was he informed 
that he was entitled to have counsel represent him at the said 
hearing . . .” (J.A. 2). He relied upon Glenn v. Reed, 289 F. 
2d 462 (1961), Moore v. Reid, 246 F. 2d 654 (1957), and 
Fleming v. Tate, 156 F. 2d 848 (1946) (J.A. 2). 

On July 21, 1961, appellee filed a motion for summary judg- 
ment or, in the alternative, to dismiss, alleging that no genuine 
issue of material fact existed and that, inasmuch as appellant 
had been offered a rehearing on May 10, 1961, with the right to 
be represented by his own counsel, and appellant had refused 
to indicate whether or not he desired such a hearing, “the con- 
troversy from which the complaint arose is now moot” (J.A. 
4-6). Accompanying appellee’s motion was an affidavit, signed 
by A. T. Miller, Parole Officer, stating that “on May 10, 1961, 
I advised inmate Robert Hyser . . . of his right to be repre- 
sented by counsel at a revocation hearing. I submitted to him 
a statement whereby he could indicate whether or not he de- 
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sired to be represented by counsel, and he refused to sign this 
statement” (J.A.5). On July 29, 1961, appellant filed a brief 
in opposition to the appellee's motion for summary judgment, 
in which he contended, relying upon Glenn. v. Reed, supra, 
that lack of counsel at a revocation hearing is not made good by 
an offer of counsel seventeen months later (J.A. 7-9). On 
September 25, 1961, the District Court granted appellee’s 
motion for summary judgment, and on October 4, 1961, Judge 
Matthews granted leave to appeal in forma pau peris. 
Subsequently, certain events occurred which, while they 
do not appear in the record, are included here because they 
are relevant to appellant’s claim, raised for the first time 
on appeal,’ that he was not offered the right to present testi- 
mony and voluntary witnesses at 4 new revocation hearing. 
Inasmuch as the question is before this Court, the Court 
may properly take notice of the fact—reflected in the prison 
files—that appellant was, on December 21, 1961, and again 
on January 9, 1962, offered a new hearing with the right to 
present the testimony of voluntary witnesses.? To this date 
Hyser has failed to avail himself of the Board’s two offers. 


1We do not object to the raising of this Issue and other new issues on 
appeal notwithstanding that they were not raised in the District Court. 
Appellant proceeded below without counsel and he therefore should not be 
held to the strict standards of waiver. By the same token, since this allega- 
tion was made for the first time after the record below had been completed, 
appellee should not be precluded from bringing to the Court's attention 
relevant facts about which there can be no legitimate dispute. We believe 
consideration of the issue on that basis is preferable to returning the case 
to the District Court for formal ascertainment of the facts, particularly 
since a remand would cause further delay in the resolution of the legal 
issue and thus in the disposition of the many cases pending in this Court 
und in the District Court which raise the same problem, To subject appel- 
lant to a remand would be futile in any event, since all District Judges 
which have passed on these issues have decided them in the Parole Board's 
favor. 

2The prison records contain the following affidavit: 

U.S. PENITENTIARY, 
Leavenworth, Kansas. 

Re: Robert Hyser, No. 69722. 
Date: December 21, 1961. 

I, the undersigned, do hereby swear and affirm that on the above date I 
advixed the above inmate of his right to be represented by counsel and/or 
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STATUTES INVOLVED 


18 U.S.C. 4207 provides in pertinent part that: 


A prisoner retaken upon a warrant issued by the 
Board of Parole, shall be given an opportunity to ap- 
pear before the Board, a member thereof, or an exam- 
iner designated by the Board. 

The Board may then, or at any time in its discretion, 
revoke the order of parole and terminate such parole 
or modify the terms and conditions thereof. 


* * * * 


witnesses at a Revocation Hearing. I submitted to him a statement whereby 
he could indicate whether or not he desired to be represented by counsel 
and/or witnesses, and he refused to sign such statement. 
(S) Joseru W. VANcE, 
Parole Officer. 
Attest: 
(S) E. J. Jounson, 
U.S. Parole Officer. 


These records also contain a transcript of a talk delivered by Mr. George 
F. Reed, Chairman of the Parole Board, to a group of prisoners at Leaven- 
worth Penitentiary on January 9, 1962, at which appellant was present, Mr. 
Reed stated that he had come to “explain to you the recent rulings of the 
Court regarding revocation hearing on parole violators or Mandatory Re 
lease Violators.” After declaring the meeting “an official hearing of the 
Board,” Mr. Reed stated that under the Butterworth decision “either a parole 
violator or a Mandatory Release Violator had the privilege of presenting 
witnesses of his own choice; witnesses that would voluntarily appear to 
testify in behalf of the alleged violator.” He then said: 

“e © © if you, at your own expense desire a re-hearing with an attorney 
present, or with witnesses present, the Board has established the proper 
procedure for you to appear before us for a re-hearing of the case with 
either an attorney to represent you or with witnesses you may choose in 
conformity with the Court order. 

“The proper procedure to take advantage of this policy has been estab- 
lished whereby you do sign on a form that you desire a re-hearing and that 
you desire to have a re-hearing with witnesses or with an attorney to repre- 
sent you. 


“If you desire to have a re-hearing with either attorney or witnesses to 
appear for a rehearing, it is required that you file the proper form indicat- 
ing your intentions,” 


18 US.C. 4164 provides: 


A prisoner having served his term or terms less good- 
time deductions shall, upon release, be deemed as if 
released on parole until the expiration of the maximum 
term or terms for which he was sentenced less one hun- 
dred and eighty days. 

This section shall not prevent delivery of a prisoner 
to the authorities of any State otherwise entitled to his 
custody. 


18 U.S.C. 3653 provides in pertinent part that: 


* ° * * * 


As speedily as possible after arrest the probationer 
shall be taken before the court for the district having 
jurisdiction over him. Thereupon the court may revoke 
the probation and require him to serve the sentence 
imposed, or any lesser sentence, and, if imposition of 
sentence was suspended, may impose any sentence 
which might originally have been imposed. 


SUMMARY OF ARGUMENT 


L. The offers of a new hearing with the right to representation 
by retained counsel and the attendance of voluntary wit- 
nesses cured the defects in the first hearing 


At his original revocation hearing, the Board of Parole 
failed to offer appellant the opportunity to be represented 
by counsel retained at his own expense or to present the testi- 
mony of voluntary witnesses. But this defect was cured by 
the Board’s subsequent offers in which appellant was advised 
of his right to a new revocation hearing at which he could be 
represented by his own counsel and at which voluntary wit- 
nesses would be allowed to appear, and appellant’s rejections 
of these offers. Krause v. Chappell, Misc. 1728, November 
3, 1961 (C.A.D.C.). Glenn v. Reid, 110 U.S. App. D.C. 85, 289 
F. 2d 462 (1961) is inapposite inasmuch as, unlike Glenn, no 
peculiar facts are present in appellant’s case which suggest 
that he is the victim of “grievous injustice.” See Reed v. 
Butterworth, — U.S. App. D.C. —, 287 F. 2d 776, 778 (1961). 
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IL. The timeliness of the revocation hearing 
A. The hearing was timely 


Appellant’s revocation hearing, coming fifty-five days after 
his arrest as 2 mandatory release violator, was timely, consid- 
ering the practical problems of efficient management of the 
parole system. Cf., e.g., King v. United States, 105 U.S. App. 
D.C. 193, 195-196, 265 F. 2d 567 (1959), cert. denied, 359 
US. 998. 

B. Appellant waived any objection 


In any event, by failing to request an earlier hearing, appel- 
lant waived any objection to the timeliness of the hearing 
ultimately afforded him. See, e.g., United States ex rel. Buono 
v. Kenton, 287 F. 2d 534 (C.A. 2, 1961). 


Il. Appellant was not entitled to the appointment of counsel, 
to cross-examine adverse witnesses, or to compulsory process 
to secure the attendance of witnesses in his behalf 


A. Background: the traditional view of parole revocation 


The traditional and historic understanding of the status 
of a parolee or mandatory releasee and of the nature of parole 


revocation proceedings indicate quite unmistakably that Con- 
gress did not intend that a parole revocation hearing be a 
trial-type proceeding. It has always been understood that 
revocation hearings need not have the characteristics of a trial- 
type hearing. This traditional understanding is also disposi- 
tive of any constitutional questions raised in connection with 
the adequacy of the procedures. 


B. Appellant was not entitled to have counsel appointed to represent him 
at his revocation hearing 

This Court has said on several occasions that counsel need 
not be appointed in parole revocation hearings (see Fleming v. 
Tate, 81 US. App. D.C. 205, 156’ F. 2d 848 (1946); Moore 
y. Reid, 100 US. App. D.C. 373, 246 F. 2d 654 (1957); see 
also Reed v. Butterworth, — U.S. App. D.C. —, 297 F. 2d 
776 (1961); ef. Warden v. Palumbo, 135 A. 2d 439, 441 (Md. 
1957); State v. Boggs, 114 A. 2d 663, 665 (Del. Sup. Ct. 1955) 
just as counsel need not be appointed, as of right, in probation 
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revocation proceedings (see, e.g., Bennett v. United States, 158 
F. 2d 412 (C.A. 8, 1947), cert. denied, 331 U.S. 822 (1947), 
although the probation statute requires a hearing, Escoe v. 
Zerbst, 295 U.S. 490 (1932). 


C. Appellant was not entitled to cross-examine the witnesses who furnished 
the information upon which the Board acted to revoke parole 

This Court has indicated generally that aside from the right 
to be represented by retained counsel and to present voluntary 
witnesses, other procedural practices, such as cross examination, 
need not be followed in revocation hearings (see Fleming Vv. 
Tate, supra; see also United States ex rel McCrearty v. Kenton, 
190 F. Supp. 689, 691 (D. Conn, 1960), and it has been held 
that the Board may revoke parole on the basis of hearsay evi- 
dence. Christianson v. Zerbst, 89 F. 2d 40 (C.A. 10, 1937). 
Moreover, where cross examination has traditionally not been 
allowed, the absence of statutory provision for this practice is 
persuasive that Congress did not intend to allow it (compare 
Hannah v. Larche, 363 U.S. 420 (1960) ), particularly where, as 
here, Congress was not compelled to grant a hearing at all. Cf. 
United States v. Nugent, 346 U.S. 1, 8 (1953). Moreover, the 
heavy burden upon the parole system which would be imposed 
if cross-examination were allowed suggests that Congress did 
not contemplate this practice. Cf. Hannah v. Larche, 363 U.S. 
420, 442 (1960). Significantly, Congress failed to empower the 
Board to subpoena witnesses, which clearly implies that cross- 
examination of such informants is not contemplated by the 
statute. , 

Finally, inasmuch as parole revocation questions do not have 
constitutional dimensions, Fleming v. Tate, supra, there is no 
constitutional right to cross-examine adverse witnesses. This 
view is consistent with Supreme Court and other decisions hold- 
ing that where historically cross-examination has not been af- 
forded, the Constitution does not require it. (see Hannah v. 
Larche, supra; Cafeteria & Restaurant Workers Union v. Mc- 
Elroy, 367 U.S. 886 (1961), especially where what is involved 
is a “privilege,” nota “right.” Cafeteria& Restaurant Workers 
Union v. McElroy, supra; Jay v. Boyd, 351 US. 345 (1956). 
Similarly, there is no constitutional right to cross-examination 
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before probation is revoked. See Escoe v. Zerbst, supra. See 
also other post-conviction situations. E.g., Williams v. New 
York, 337 U.S. 241 (1949). 


D. Appellant is not entitled to compulsory process for the purpose of se- 
curing the attendance of witnesses who might testify in his behalf 
The parole statute clearly does not provide for process, and 

the Constitution does not require it. See, ¢.g., Low Wah Suey 

v. Backus, 225 U.S. 460 (1912); Sibray v. United States, 227 

Fed. 1 (C.A. 3, 1915). 

ARGUMENT 

I. The offers of a new hearing with the right to representation by retained 
counsel and the attendance of voluntary witnesses cured the defects in 
the first hearing 
Three times appellant was offered the right to a new revo- 

cation hearing at which he could be represented by counsel 
retained at his own expense, and twice he was offered the 
right to a new hearing at which he could present the testimony 
of voluntary witnesses who might wish to appear in his behalf. 
He rejected all these offers. These offers and rejections cured 
the defects in the original revocation hearing. See Krause v. 
Chappell, Misc. 1728, November 3, 1961, where this Court 
unanimously denied a petition for leave to appeal in forma 
pauperis, on the ground that the record showed that “respond- 
ents twice offered petitioner a hearing at which he would be 
represented by counsel and that petitioner has failed to avail 
himself of the offer.” 

Appellant’s reliance upon Glenn v. Reed, 110 US. App. 
D.C. 85, 289 F. 2d 462 (1961), is misplaced. In its modified 
opinion in that case this Court emphasized that its decision 
turned, not upon the seventeen months delay® in offering 
Glenn a valid hearing, but upon the peculiar substantive facts. 
The Court said (110 U.S. App. D.C. at 86-87, 289 F. 2d at 
463-464) : 


?¥n Krausc v. Chappell, supra, petitioner’s Invalid revocation hearing 
occurred ‘on June 18, 1957: he was first offered a rehearing, with the 
opportunity to be represented by counsci, on Juue 16, 1961, four years after 
the invalid hearing. 
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Our decision to order release is based on the facts 
in this record. Appellant’s complaint alleged in sub- 
stance that the Board issued its parole violator’s war- 
rant on the basis of a fabricated charge made by a 
“jealous woman,” and that after appellant was arrested 
the woman withdrew her charge. On these facts, to- 
gether with the admittedly invalid hearing, we think 
we should exercise our discretion to order appellant’s 
release. 


proper parole revocation procedures only “in case of grievous 
—, 297 F. 2d 776, 778 (1961), the Court reemphasized that it 
would order the release of a prisoner who had not been afforded 
proper parole revocation procedures only “in cases of grievous 
injustice.” See also, Powell v. Alabama, 287 US. 45 (1932) ; 
Pollard v. United States, 352 U.S. 354, 362 (1957); Dowd v. 
Cook, 240 U.S. 206 (1951); Dorsey v. Gill, 80 U.S. App. D.C. 9, 
148 F. 2d 857 (1945), cert. denied, 325 U.S. 890 (1945) ; F.C.C. 
v. Pottsville Broadcasting Co., 309 U.S. 134, 145 (1940). 
Unlike Glenn, appellant here has never challenged the ac- 
curacy of the information upon which the Board acted to 


revoke his parole, or, indeed, the substantive sufficiency of the 
revocation. Thus, he was entitled only to a new hearing with 
the safeguards which this Court has held applicable to parole 
revocations. As indicated, he has been offered such a hearing 
on several occasions. The counsel and witnesses claims do not 
entitle appellant to release from confinement on the sentences 
here involved. 


II. The timeliness of the revocation hearing 
A. The hearing was timely 


Fifty-five days after his arrest as a conditional release vio- 
lator in November, 1959, appellant was given a revocation 
hearing.! This delay was not unreasonable. 

The Supreme Court and this Court have declared time and 
again that even the right to a speedy trial in a criminal case is 
necessarily relative, is consistent with delays, depends on the 
circumstances, and, while it secures rights to a defendant, does 
not. preclude the rights of public justice. Beavers v. Haubert, 


‘His conditional release was ordered revoked forty-five days thereafter. 
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198 U.S. 77, 87 (1905); see also James v. United States, 104 
US. App. D.C. 263, 261 F. 2d 381 (1958), cert. denied, 359 US. 
930 (1959). Thus, a speedy trial has been held to be one which 
is conducted according to the prevailing rules and proceedings 
of law, free from arbitrary, vexatious, or oppressive delays. 
Shepherd v. United States, 163 F, 2d 974 (C.A. 8, 1947). In 
Chinn v. United States, 228 F. 2d 151 (C.A. 4, 1955), the court 
held that a defendant was not denied a speedy trial which was 
held five years after the offenses involved when he had made no 
demand for an earlier trial and was tried as soon as the orderly 
conduct of the court permitted. 

In an exhaustive discussion of delays in bringing defendants 
to trial because of problems of court administration and pro- 
cedure, this Court said that (King v. United States, 105 US. 
App. D.C. 193, 195-196, 265 F. 2d 567 (1959), cert. denied, 359 
US. 998): 


* * * where a method is chosen because it meets the 
practical problems of a court and is clearly within the 
realm of the reasonable, we do not advance the cause of 
justice by harsh condemnation. * * * We would hesitate 
to venture a prediction as to the effect of [a rigid rule] 
upon the federal judicial system as a whole, especially 
in those sections where one or two district judges must 
cover wide territories and hold court at several 
places. * * * The ‘speedy’ in the Constitution must be 
construed with some cognizance of physical reali- 
ties. * * * The problem is not whether any given 
method is idealistically perfect; no method yet devised 
is perfect. The problem is whether the method in use is 
reasonable in view of the hard facts. 


Since the Board of Parole is composed of eight members 
whose jurisdiction includes every state and possession in the 
Union, and since it conducts more than 12,000 hearings of every 
kind ® and issues more than 1500 violator warrants each year,’ 


* During the fiscal year ending June 30, 1960, the Board held 12,640 
hearings of all types, of which a substantial number were violator hearings. 
Annual Report of the Attorney General of the United States, 416 (1960). 

“In the fixcal year 1960, 1,016 effective warrants were issued for the 
arrest of parole violators and 670 warrants for the arrest of conditional 
release violators. Id. at 428-30. 
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it is obviously physically impossible for the Board to hold 
hearings immediately whenever and wherever a violator hap- 
pens to be arrested. The members of the Board conduct these 
hearings on a rotating basis, visiting each institution approxi- 
mately once every three months. Hyser arrived at Leaven- 
worth Penitentiary, after his arrest as a parole violator, on No- 
vember 25, 1959. and he was afforded a hearing, in January of 
1960, during the first period scheduled for hearings subsequent 
tohisrecommitment. There is no showing here—or even an al- 
legation—that the time lapse was the result of arbitrary or 
intentional misconduct. See Stockton v. Massey, 34 F. 2d 96 
(C.A. 4, 1929). On the contrary, the time interval was the un- 
avoidable result of rational arrangements developed by the 
Board in order to meet its obligations in spite of the heavy 
burden imposed upon its members by the number of prisoners 
under supervision.” Under these circumstances, it cannot be 
said that the time lapse was unreasonable. 


B. Appellant waived any objection 


Appellant did not request a hearing during the period be- 
tween his arrest and the time the hearing was held. The 
Court of Appeals for the Second Circuit recently held that 
where there is unreasonable delay in holding a parole revo- 
cation hearing, the alleged violator is not entitled to relief 
by way of release, if during the period of the delay, he did 
not request a more immediate hearing and the hearing ulti- 
mately held was fair." United States ex rel. Buono v. Kenton, 
287 F. 2d 534 (C.A. 2, 1961). Judge Clark, speaking for the 
Court, said (287 F. 2d at 536): 


In so holding, we reach a result similar to that of 
the cases requiring a speedy trial where a failure to 
object to an illegal delay until after the trial consti- 
tutes a waiver of the objection. United States v. Lust- 


* Congress has never seen fit to appropriate funds to employ the many 
“hearing examiners” who would be needed if revocation hearings had to 
be held on a basis other than circuit-riding by the inembers of the Board. 

5 The same principle must necessarily govern where, as here, appellant 
was twice offered a new hearing pursuant to the statutory requirement, 
but declined to accept the offers. 
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man, 2 Cir., 258 F. 2d 475, certiorari denied 358 U.S. 
880. * * * United States v. Kaye, 2 Cir., 251 F. 2d 87, 
certiorari denied 356 U.S. 919. * * * Ruben v. Welch, 
4 Cir., 159 F. 2d 493, certiorari denied 331 U.S. 814. 
* * * The proper time to object to an unreasonable de- 
lay in granting a hearing is during that unreasonable 
delay. Since custody at that time is unlawful, habeas 
corpus might then lie to direct the release of the pris- 
oner [citing cases]. Once the hearing is held, however. 
and the fact of the violation is fairly adjudicated, cus- 
tody is lawful. Moreover, then to order the prisoner's 
release would be a useless procedure, since he could be 
immediately arrested and, following a prompt but repe- 
titious hearing, his parole would be revoked. 


The Buono decision is fully in accord with settled principles 
of law. Even the right to a speedy trial is the defendant’s 
personal right and is deemed waived if not promptly asserted. 
Bullock v. United States, 265 F. 2d 683, 695 (C.A. 6, 1959), 
cert. denied, 360 U.S. 909 (1959) ; Chinn v. United States, 228 
F. 2d 151 (C.A. 4, 1955); Compadonico v. United States, 222 
F. 2d 310, 315 (C.A. 9, 1955); Shepherd v. United States, 
supra; Pietch v. United States, 110 F. 2d 817 (C.A. 10, 1940), 
cert, denied, 310 U.S. 648 (1940). A delay in bringing an 
accused to trial, therefore, is not a ground for release by way 
of habeas corpus after conviction, in the absence of evidence 
that a timely demand for trial was made in the court in which 
the criminal case was pending. Hastings v. McLeod, 21 F. 2d 
627 (C.A. 10, 1958); Fowler v. Hunter, 164 F. 2d 668 (C.A. 
19, 1947), cert. denied, 333 U.S. 868 (1948). A fortiori, these 
rules apply to the instant, non-criminal proceedings. 


Ill. Appellant was not entitled to the appointment of counsel, 
to cross-examine adverse witnesses, or to compulsory process 
to secure the attendance of witnesses in his behalf 


A. Background: The traditional view of parole revocation 
The remaining statutory and constitutional issues raised by 
appellant cannot be fairly determined in the absence of an 


understanding of the historical development and the basic 
theory of parole and parole revocation which have been devel- 
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t ; 
oped since the modern parole system was inaugurated at New 
York's Elmira Reformatory in 1876.° Inasmuch as 18 U.S.C. 
4207 does not explicitly provide for any of the procedures 
claimed by appellant, such procedural requirements may not 
fairly be read into the statute's requirement that the parolee 
be given “an opportunity to appear” before the Board if to do 
so would conflict with the generally accepted view of the oper- 
ation of parole systems. Similarly, the concept of due process 
of law embodied in the Fifth Amendment to the Constitution 
of the United States is largely confined within the bounds of 
principles of justice “so rooted in the traditions and conscience 
of our people as to be rated as fundamental,” Cf. Snyder v. 
Massachusetts, 291 U.S. 97, 105 (1934); Monroe v. Pape, 365 
U.S. 167, 208 (1961) (Frankfurter, J., dissenting). In conse- 
quence “differing rules of fair play which through the years 
have become associated with differing types of proceedings” 
(Hannah v. Larche, 363 U.S. 420, 442 (1960)), and the tra- 
ditional practices of the federal government and the states, 
“constitute the most authoritative sources as far as ascertain- 
ing * * *” whether any given procedure is required by due 
process, Cf. Betts v. Brady, 316 U.S. 455, 462 (1942). 

The granting of parole has always been considered diseretion- 
ary with the parole authorities, and not subject to judicial 
review. See, e.g., Hines v. State Board of Parole, 56 N.E. 
2d 572, 293 N.Y. 254 (1944), in which the New York Court of 
Appeals, construing a typical statute vesting discretion in the 
Board to determine whether or not, and when, a prisoner 
should be released on parole, said (56 N.E. 2d at 513-514): 


The action of the Board [in deciding whether to 
parole] depends upon information in regard to the per- 
sonal traits and characteristics of the individual con- 
victed and upon unanimous concurrence of the 
individual members of the Board acting upon such in- 
formation and upon personal observations. The Board 
is to consider the prisoner's attitude toward society. 
towards the judge who sentenced him, towards the po- 

°9 The antecedents of the modern parole system and its early development 


are traced in 4 Attorney Generals Survey of Release Procedures, Parole 
(1989). See also Wilcox, The Parole of Adultx (1927). 
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liceman who arrested him and how the prisoner regards 
the crime for which he is imprisoned and his previous 
career. There are no statutory limitations upon the 
power of the Board upon due consideration of such mat- 
ters, in its absolute discretion to refuse to release any 
prisoner upon parole. Furthermore, [a prisoner may be 
released on parole] only if the Board of Parole is of 
opinion that there is a reasonable probability that if 
such prisoner is released he will live and remain at liberty 
without violating the law and that his release is not 
incompatible with the welfare of society. 


The same standard is incorporated into federal law. See 18 
US.C. 4203: Losieau v. Hunter, 90 U.S. App. D.C. 85. 193 F. 
2d 41 (1951). 

This view of the absolute discretion of the Parole Board in 
granting parole has influenced the attitude of the courts and 
legislatures with respect to parole revocation as well, and with 
reason, The conditions upon which prisoners are released on 
parole, or pursuant to conditional release statutes, are fre- 
quently quite general, allowing the Board to exercise broad dis- 
cretion in determining whether the parolee should be returned 
to actual confinement. This view of parole is consistent with 
modern views of penology which seek, as much as possible, to 
fit the punishment to the rehabilitation of the individual rather 
than rigidly to the offense. Perhaps the principal function of 
the Board in a revocation hearing is to determine whether. in 
the expert judgment of the Board, the parolee should be rein- 
carcerated or allowed to remain on parole, perhaps on modified 
terms. See Hock v. Hagan, 190 F. Supp. 749 (M.D. Pa., 1960), 
in which the court said (190 F. Supp. at 751): 


‘A revocation hearing is not a trial, nor indeed is it pri- 
marily concerned with the commission of an offense. As 
a matter of fact, a prisoner having been granted his con- 
ditional freedom on parole, the sole question before the 
Board, the determination of which may be delegated to 
a single member or even an examiner, is whether the 
parolee, in the judgment of the Board, is still a good 
parole risk. 


15 


See also Lopez v. Madigan, 174 F. Supp. 919, 921 (N.D. Calif. 
1959). 

The status of a parolee has always been considered sut gen- 
eris. His status is unlike, for example, that of a defendant in a 
criminal case, who is entitled to the full panoply of procedural 
safeguards when put to trial for a criminal offense. Thus, a 
parolee has been variously viewed as a “ward” of the Parole 
Board, (Story v. Rives, 68 U.S. App. D.C. 325, 97 F. 2d 182, 
184, 188 (1938) ; or as, in legal effect, a prisoner, (United States 
ex rel. Nicholson v. Dillard, 102 F. 2d 94, 96 (C.A. 4, 1939) ; 
Anderson v. Corall, 263 U.S, 193, 196 (1923); 4 Attorney 
General Survey of Release Procedures, Parole 247-248 (1939) ; 
State ex rel. McQueenv. Horton, 14 So. 2d 557, 560, 31 Ala. App. 
71 aff'd., 14 So. 2d 561, 244 Ala. 594 (1943) ; Overlade v. Wells, 
127 N.E. 2d 689, 691 (Ind. 1955); People v. Denne, 297 P. 2d 
451, 456 (Dist. Ct. App. 1956); See ALI Model Penal Code, 
Tentative Draft No. 6, § 305.21, comment, p. 116 (1956) ; cf. 45 
Cong. Rec. 6377, 61st Cong., 2d Sess. (1910) (debates on first 
federal parole act; “* * * the prisoner [on parole] is under the 
absolute control of the Board * * *.”’), or as one in the construc- 
tive custody of the penitentiary, (The National Conference on 
Parole, Parole in Principle and Practice, 114-115) (address by 
Attorney General Brownell) ; United States ex rel. Nicholson v. 
Dillard, 102 F. 2d 94, 96 (C.A. 4, 1939); Note, Parole Revoca- 
tion Procedures, 65 Harv. L. Rev. 309, 310 (1951) ; Baumhof v. 
United States, 200 F. 2d 769, 770 (C.A. 10, 1952) ; Un ited States 
ex rel. Rowe v. Nicholson, 78 F. 2d 468, 469 (C.A. 4, 1935), 
cert. denied, 296 U.S. 573 (1936), (parole is merely “an exten- 
sion of the prison walls’) ; see Ughbanks v. Armstrong, 208 U.S. 
481, 488 (1908); Kadish, Legal Norm and Discretion in the 
Police and Sentencing Process, 75 Harv. L. Rev. 904. 924-925 
(1962); Wilcox, The Parole of Adults from State Penal Insti- 
tutions in Pennsylvania And In Other Commonwealths, 21 
(1927). Similarly, if he violates the terms of his parole, his 
status is that of an “escaped convict,” Story v. Rives, 97 F. 2d 
182, 188 (1935), cert. denied, 305 U.S. 595 (1939) ; Anderson 
v. Corall, 263 U.S. 193; United States ex rel. Nicholson. v. Dil- 
lard, 102 F. 2d 94, 96 (C.A. 4, 1939) ; Zerbst v. Kidwell, 304 US. 
359, 361 (1938) ; Fuller v. State, 122 Ala. 32, 26 So. 146 (1899) ; 


16 


Anderson v. Alexander, 191 Ore. 409, 422 (1951); See Note, 65 
Harv. L. Rev. 309, 311 (1951). 

Typical of decisions explaining parole status is United States 
ex rel. Nicholson v. Dillard, 102 F. 2d 94 (C.A. 4, 1939), in 
which the court said (102 F. 2d at 96): 

The status of the prisoner while under conditional 
release was that of a prisoner on parole” ** * while 
this was an amelioration of punishment, it was im- 
prisonment in legal effect. Anderson v. Corall, 263 
US. 193. * * * He was bound to remain in the legal 
custody and under the control of the warden of the 
penitentiary; and the issuance of the warrant for his 
arrest was but the assertion of the authority over him 
was vested by law in the Board of Parole because of his 
imprisonment. As said in the case just cited, his viola- 
tion of the condition of release * * * interrupted his 
service under the original sentence and was in legal 
affect on the same plane as an escape from the custody 
and control of the warden. His status and rights were 
analogous to those of an escaped convict. An escaped 
convict is not entitled to release because the warrant 
for his arrest does not set forth the reasons for con- 
fining him. * * * The prisoner’s guilt of crime has al- 
ready been adjudged. * * ° 


This view of the status of a parolee or conditional releasee 
is derived from the traditional view that parole and condi- 
tional release are acts of administrative or legislative grace, 
entitling the parolee or conditional releasee to no constitu- 
tional protections upon revocation. See, e.g., Fleming v. Tate, 
81 US. App. D.C. 205, 156 F. 2d 848 (1946)." 


10 See 18 U.S.C. 4164: “A prisoner having served his term or terms less 
good time reduction shall, upon releuse, be deemed as if released on 
parole. * * *” 

11 Other explanations of the lack of procedural protection which a parolee 
is entitled to claim are that the parolee accepts the terms of his parole and 
thus asx a matter of contract agrees to the revocation procedures followed 
by the board, and that the parolee is given full protection at his criminal 
trial and is entitled to no additional protection thereafter. See generally 
ALI, Model Penal Code, Tentative Draft No, 5 (1956) § 305.21, comment 
p. 116; Note, Parole Revocation Procedures, 65 Harv. L. 300, 310 (1951) 5 
Kadish, Legal Norm and Dixerction in the Police and Sentencing Processes, 
7D Harv. L. Rev. 904, 920 (1962). See also cases cited supra pp. 15-16. 
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In view of this generally accepted status of a parolee or 
mandatory releasee, and of the theory of parole as an act of 
administrative or legislative grace, it is not surprising to find 
that the authors of the classic study of parole problems felt 
compelled to explain why any hearing at all ought to be 
granted to parolees upon revocation of parole. See 4 Attorney 
General's Survey of Release Procedures, Parole 246 (1939). 
Moreover, after observing that (Jd. at 245): 


In general hearings at which the nature and circum- 
stances of the violation are discussed, and at which the 
alleged violator is given an opportunity to present his 
side of the story, are discretionary with the paroling 
authorities. 


The Survey found that in 1939 violators were afforded a chance 
to be heard in twenty-two American jurisdictions, but were 
denied a hearing in nineteen jurisdictions. Jbid. See also 
Pigeon, Probation & Parole in Theory and Practice 191 (1942) ; 
1 Davis, Administrative Law Treatise § 7.16 (1958). 

Equally significant is the Survey’s finding with respect to the 
informality traditionally associated with revocation hearings 
when such hearings are held (/bid.): 


In practically every instance, the hearing on a parole 
violation is merely a formality to permit the returned 
violator to give his version of the events which led up to 
the revocation of his parole. As far as the parole au- 
thorities are concerned, the facts justifying the revoca- 
tion of the parole almost invariably are clearly estab- 
lished before the time of (or concurrent with) the return 
of the offender to the institution. [Emphasis added.] 


It is at once evident, from this summary of attitudes, 
theories, and practices concerning parole and parole revocation, 
that the traditional view or parole revocation has never con- 
templated any sort of formal “trial” to determine whether 
parole or mandatory release should be revoked. The funda- 
mental conflict in American jurisdictions has not been about 
the particular procedures to be followed in revocation hearings, 
but, on the contrary, about whether any hearing at all should 
be allowed. It is with this history in view that the remaining 
claims of appellant must be considered. 
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B. Appellant was not entitled to have counsel represent him at his revo- 
cation hearing 


1. There is no statutory right to appointed counsel 


The traditional theory of the status of a parolee and the long 
administrative practice growing from it would seem to require, 
without more, rejection of the claim to appointed counsel at a 
revocation hearing, absent explicit statutory language granting 
that privilege. See also 4 Attorney General’s Survey of Release 
Procedures, Parole 247-248 (1939). 

Consistently with this view, this Court has recently indi- 
cated that counsel need not be appointed. In Moore v. Reid, 
100 U.S. App. D.C. 378, 240 F. 2d 654 (1957), construing the 
District of Columbia parole statute, the Court said that “* * * 
though the Board need not assign counsel, it should make 
sure the prisoner knows ‘he may be represented by counsel’ ” 
(emphasis added). See also, Reed v. Butterworth, — U.S. 
App. D.C. —, 297 F.2d 776 n. 1 (1961). 

Likewise, when the District of Columbia statute merely 
afforded parolees an “opportunity to appear” before the Board, 
without granting in terms the right to representation by re- 
tained counsel, this Court said that it did not contemplate the 
assignment of counsel for indigents. Fleming v. Tate, 81 US. 
App. D.C. 205, 156 F. 2d 848, 849 (1946); see also Moore v. 
Reid, 142 F. Supp. 481, 483 (D.D.C. 1956), reversed on other 
grounds, 100 U.S. App. D.C. 373, 246 F. 2d 654 (1957); ef. 
Warden v. Palumbo, 135 A. 2d 439, 441 (Md. 1957); and 
State v. Boggs, 114 A. 2d 663, 665, 10 Terry 277 (Del. Sup. Ct. 
1955). The Maryland and Delaware decisions cited above, 
while holding that the “opportunity to appear” granted by the 
respective state parole revocation statutes entitled a parolee to 
representation by retained counsel, indicated that the parole 
boards did not have to assign counsel to represent indigent 
parolees.* 

12 Robbins v. Reed, 106 U.S. App. D.C. 51, 269 F. 2d 242 (1959) may 
be tuken to establish that the federal and the District of Columbia statutes 
are to be construed identically with respect to the right to counsel. 

13 It is interesting to note that the drafters of the Model Penal Code do 


not appear to recognize even the right of representation by a parolee’s own 
counsel at the revocation hearing, much lexs the right to have counsel ap- 
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The fact is that the Board has no statutory power to appoint 
counsel to represent indigent parolees,’* and the Board could 
not do so without a further act of Congress. There is even 
considerable doubt about Congressional power to require at- 
torneys to represent parolees in revocation hearings, inasmuch 
as Congress, as distinct from the courts, does not stand in any 
special relationship to members of the bar which would author- 
ize or justify such compulsion. Presumably Congress might 
create a type of “public defender” system for that purpose; but 
the Board. of course, could not do so under the existing statute. 
This practical consideration, alone, compels the conclusion that 
the statute does not require appointment of counsel, inasmuch 
as it does not provide any machinery to effectuate such a 
scheme. 

It is significant also that in probation revocation hearings, 
which are conducted by the federal judiciary rather than by an 
administrative agency, counsel need not be assigned. 18 U.S.C. 
3653 requires that the probationer must be “taken before the 
court” prior to revocation of probation, and he is thus entitled, 
under the statute, to a hearing, Escoe v. Zerbst, 295 U.S. 490 
(1935), but the statute does not require the appointment of 
counsel. Bennett v. United States, 158 F. 2d 412, 415 (C.A. 8, 
1947), cert. denied, 331 U.S. 822 (1947) ; see Gillespie v. Hunter, 
159 F. 2d 410, 411 (C.A. 10, 1947); Cupp v. Byington, 179 F. 
Supp. 669 (S.D. Ind. 1960)."* A fortiori, then, the Parole 
Board, an administrative agency, is not required to assign 


pointed. See ALI Model Penal Code, Proposed Final Draft No. 1 (1961) 
§ 305.16: 

“When a parolee has been returned to the institution, the Board of Parole 
shall hold a hearing within sixty days of his return to determine whether 
his parole should be revoked. The parolee shall have reasonable notice of 
the charges filed. The institutional parole staff shall render reasonable aid 
to the parolee in preparation for the hcaring and he shall be permitted to 
advise with his own counsel. At the hearing the parolee may admit, 
deny, or explain the violation charged, and he may present proof, including 
affidavits and other evidence, in support of his contentions. A verbatim 
record of the hearing shall be made and preserved.” [Emphasis ndded.] 

“Tt should be observed that nothing In the record before this Court sug- 
vests that defendant ras indigent, 

"But ef. McDaniel vy. Shea, 108 U.S, App. D.C. 15, 278 F. 2d 460 (1960). 
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counsel pursuant to a statute granting nothing more than the 
“opportunity to appear” ** before the Board. 

In sum, history, authority, and reason all compel the conclu- 
sion that the Parole Board, under the existing statute, is not 
required to—more, is not empowered to—appoint counsel to 
represent indigent defendants. 


2. There is no constitutional right to the appointment of counsel 


It is equally clear that there is no constitutional right to 
appointed counsel in revocation hearings. It has long been 
settled in this Court and elsewhere that the rights of @ 
parolee are statutory, and are not derived from the due process 
clause or from the Sixth Amendment. This Court has said 
specifically that in parole revocation cases there is no con- 
stitutional right to appointed counsel. Fleming v. Tate, 81 
US. App. D.C. 205, 156 F. 2d 848, 849 (1946) (“It is not nec- 
essary that counsel be assigned, as the requirement here is not 
jurisdictional’); see Moore v. Reid, 100 U.S. App. D.C. 373. 
246 F. 2d 654, 657 (1957); Washington v. Hagan, 287 F. 2d 
332, 333 (C.A. 3, 1960); Poole v. Stevens, 190 F. Supp. 938 
(E.D. Mich. 1960); Hock v. Hagan, 190 F. Supp. 749, 751 
(M.D. Pa. 1960); see Hiatt v. Compagna, 178 F. 2d 42 (C.A. 
5, 1949), affirmed by an equally divided court, 340 U.S. 880 
(1950): compare Lopez v. Madigan, 174 F. Supp. 919 (N.D. 
Calif., 1959); United States ex rel. McCreary v. Kenton, 190 
F, Supp. 689 (D. Conn., 1960); cf. Martin v. Warden, 182 F. 
Supp. 391. (D. Md.. 1960); United States ex rel. Harris v. 
Ragen, 81 F. Supp. 608, 610 (N.D. IIL, 1949), aff’'d., 179 F. 2d 
303 (C.A. 7, 1949); State v. Meyer, 228 Minn. 236, 37 NW. 2d 
3 (1949). The same rule prevails in probation revocation 
hearings, despite the fact that they are conducted by the Ju- 
diciary. Gillespie v. Hunter, 159 F. 2d 410 (C.A. 10, 1947); 
Cupp v. Byington, 179 F. Supp. 669 (S.D. Ind. 1960) ; Bennett 
v. United States, 158 F. 2d 412 (C.A. 8, 1947); cf. Escoe v. 
Zerbst, 295 U.S. 490 (1935); Burns v. United States, 387 U.S. 
216 (1932). 

“For the proposition that the practice under the probation statute ix 


relevant to the practice under 18 U.S.C, 4207, see Moore v. Reid, 100 U.S. 
App. D.C. 373, 246 U.S, 654, 659 n. 15 (1957). 
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Appellant suggests that Griffin v. Illinois, 351 U.S. 12 (1956) 
and Smith v. Bennett, 365 U.S. 708 (1961) may give him a 
constitutional right to appointed counsel. Neither of these 
cases involved the counsel issue. Rather, they dealt with the 
power of a state to bar an indigent defendant or prisoner 
from access to the state appellate or habeas corpus courts 
by conditioning an appeal or collateral review upon the pay- 
ment of certain types of costs. In both cases the consequence 
of indigence was inability to be heard in a court of law— 
a wholly different matter from the refusal to appoint counsel 
in a parole revocation hearing, where every parolee has right 
to appear and make his own defense, whether or not he has 
an attorney. See Comment, 25 U. Chi. L. Rev. 161, 171 
(1957); Note, 55 Mich. L. Rev. 413, 420 (1957). The Su- 
preme Court has continued since Griffin to treat even state 
non-capital criminal cases involving the right to appointed 
counsel under the rule of Betts v. Brady, 316 U.S. 442 (1942), 
that such appointment is not generally required. See Carn- 
ley v. Culver, No. 158 O. T. 1961, decided April 30, 1962; 
McNeal v. Culver, 365 U.S. 109 (1961); Cash v. Culver, 358 
US. 633 (1959). Moreover, Griffin and Smith involved 
criminal prosecutions and the ultimate remedy—habeas 
corpus—for testing detention and thus are inapplicable to pro- 
ceedings of a different nature.’ 


C. Appellant was not entitled to cross-examine the witnesses who furnished 
the information upon which the board acted to revoke parole 


Historically, as we have demonstrated in Argument III(A). 
supra, it has never been contemplated that the Board would 
conduct an adversary-type hearing in determining whether to 
revoke parole. This alone is persuasive that Congress did not 
intend, by providing “an opportunity to appear before the 


"Even where counsel ix appointed in federal trials by command of the 
Sixth Amendment, the Government does not remove the usual financial in- 
equalities by compensating defendants for other important expenses. See 
Note, Aid For Indigent Litigantsx in the Federal Courts, 58 Colum, L. Rev. 
R32, 835, S37 (1958); compare United States er rel. Smith v. Baldi, 344 
U.S. 561 (1953); MeGarty v. O'Brien, 180 F. 2d 987 (C.A. 1, 1950), cert. 
denicd, 339 U.S. 966 (1950): United States v. Brodson, 241 F.2d 107 (CA. 
4, 1957), cert. denied, 354 U.S, 911 (1957). 


Board.” to allow confrontation and cross-examination of ad- 
verse witnesses.” 

In addition, this Court appears to have foreclosed this issue 
as early as Fleming v. Tate, 81 US. App. D.C. 205, 156 F. 2d 
848, $49, $50 (1946). There, in response to the Government's 
argument that if the Court held parolees entitled to representa- 
tion by their own retained counsel, and to adduce testimony of 
voluntary witnesses, at revocation hearings, “* * * an attor- 
ney would have to be assigned * * *” and “* * * there are 
other procedural problems, presently unforeseen, which would 
rear their heads to plague the parole system,” this Court said 
that “not one of these results is to be understood as following 
from our holding in this case.” 156 F. 2d at 849. Continuing, 
the Court said: 


The receipt of testimony offered by the prisoner is 
one of the fundamentals of fair play, so frequently 
asserted by the courts. These two features, the pres- 
ence of counsel” and the receipt of evidence, are the 
basic characteristics of our whole system of adminis- 
tration of justice. [Emphasis added.] *° 


Thus, Fleming means that the Board need not allow con- 
frontation and cross-examination of adverse witnesses; the 
statutory requirements are satisfied by allowing retained 
counsel and presentation of the parolee’s evidence. This deci- 
sion is consistent with other cases. See United States ex rel. 


Appellant cannot rely upon section 7(c) of the Administrative Procedure 
Act, 5 U.S.C. 1006(c), which provides for cross-examination, because the 
substantive hearing requirements of the Act do not apply to Parole Board 
hearings. Hiatt v. Compagna, 178 F. 2d 42 (C.A. 5. 1949), afirmed by an 
equally divided court, 340 U.S. 880 (1950) (“The full dress procedure it 
requires would render it practically impossible for the Board to handle its 
business.”) : Moore v. Reid, 142 F. Supp. 481 (D. D.C., 1956), reversed on 
other grounds, — U.S. App. D.C. —. 246 F. 2d 654 (1957). 

1” The Court was speaking only of counsel retained at the parolee’s ex- 
pense; the Court specifically stated that counsel need not be appointed. 
See supra, Argument III(B). 

Inasmuch as the court in Fleming had alrendy said that “* * * no 
constitutional right is involved, as parole is a matter of grace * * *” 156 
F. 2d at S49, the quoted language was necessarily construing the statute’s 
requirement of an “opportunity to appear.” 
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McCreary v. Kenton, 190 F. Supp. 689, 891 (D. Conn. 1960) 
Accord: Hiatt v. Compagna, 178 F, 2d 42. 46 (C.A. 5, 1949), 
affirmed by an equally divided court, 340 U.S. 880 (1950); 
Hock v. Hagan, 190 F. Supp. 749, 751 (M.D. Pa. (1960); cf. 
Fuller vy. State, 122 Ala. 32, 26 So. 146 (1899): ALI Model 
Penal Code, Prop. Final Draft No. 1, $305.16 (1961). And 
it has been specifically held that the Board may revoke parole 
on the basis of hearsay evidence, (Christianson v. Zerbst, 89 
F. 2d 40 (C.A. 10, 1937)), which, of course. necessarily pre- 
cludes confrontation and cross-examination, See 2 Davis, 
Administrative Law Treatise, § 14.15, p. 328 (1958). 

The recent case of Hannah vy. Larche, 363 US. 420 (1960), 
supports this view of the statute. The decision in that case 
may be taken to establish that where historically the right of 
cross-examination has not been granted, the absence in a 
federal statute “* * * of any reference to appraisal. con- 
frontation and cross-examination * * * creates a presump- 
tion that Congress did not intend * * *” to grant such 
rights." especially where, as here, “Congress was under no 
compulsion to supply * * *” the right to a hearing at all 
Cf. United States v. Nugent, 346 US. 1, 8 (1953). The Nu- 
gent ease provides an interesting parallel. There. Congress 
had provided that a conscientious objector who was dissatis- 
fied with his draft. classification might seck further review 
before an appeal board. All such appeals were referred to 
the Department of Justice for an “appropriate inquiry” and 
a “hearing.” 346 U.S. at 3. At the hearing the objector was 
not allowed to examine the FBI report prepared on his back- 
ground, “* * * nor is he informed of the names of the per- 
sons interviewed by the investigators.” Jd. at 5. The Court 
of Appeals held that this procedure violated the statutory 


"In the MeCreary case the court said that “Revoking of parole * * * 
ix not. under the statutes, intended to be determined by means of the full- 
dress adversary proceedings of a trial with right to sttumon witnesses, 
right of confrontation, ete” 

#2 See also State er rel MeQueen vo Horton, 14 So, 2d 557, 81 Ala. App. 
T1. afirmed, 1WAO So, 2d 561, 24+ Ala. 50d (UM3) (Parole Board may rely 
upon secret evidence). 

“See also Cafeteria & Rest, Workers Union vo McElroy, B67 ULS. S86 
(19G1), 

4 See, cg, Fleming vo Tate, WG BP, 2d S48 (1946), and cases cited xupra. 
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hearing requirement, but the Supreme Court reversed. It 
said (Id. at 6-7): 

We think the Department of Justice satisfies its duties 
under § 6(j) when it accords a fair opportunity to the 
registrant to speak his piece before an impartial hearing 
officer; when it permits him to produce all relevant 
evidence in his own behalf and at the same time supplies 
him with a fair resume of any adverse evidence in the 
investigator’s report. 

Respondents urge that this is not enough. The argu- 
ment rides hard upon the word “hearing” in $ 6(j) 
* © * In sum, respondents assimilate the “hearing” in 
§ 6(j) to a trial and insist that it imports a right to 
confront every informant who may have rendered ad- 
verse comment to the FBI. 

The statute does entitle the registrant to a “hearing”, 
and of course no sham substitute will meet this require- 
ment; but we do not think that the word “hearing”— 
when put in the context of the whole scheme for review 
set forth in § 6(j)—comprehends the formal and liti- 


gious procedures which respondents would attribute to 
it.2" 


One controlling reason for this construction was that Congress 
need not have provided for any hearing before the Depart- 
ment—just as here Congress need not have provided for a 
hearing on parole revocation. 

Any remaining doubt as to the meaning of “opportunity to 
appear” in this context is dispelled by a consideration of pro- 
bation revocation cases. The Probation Act, now 18 US.C. 
3653, requires that upon a preliminary order revoking proba- 
tion the probationer “shall forthwith be brought before the 
Court,” thus entitling him to a “hearing”, E'scoe v. Zerbst, 295 
US. 490 (1935). But “[t]his does not mean that he may 
insist upon a trial in any strict or formal sense,” Id. at 493, 
and an order revoking probationer is reversible only for abuse 


* See also State cz rel. McAnally v. Goodicr, 19% Mo. 551, 560 (1906) 
(State medical board may revoke license “ ‘after giving the aecused an 
opportunity to be heard.’ Those are the only words that suggest a trial 
and they fall far short of a judicial trial.” ) 
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of discretion. Escoe v. Zerbst, supra; Burns v. United States, 
287 U.S, 216 (1932). 

In the Burns case the Court. per Hughes. C.J., upheld a pro- 
bation revocation pursuant to a “summary hearing” in which 
the district court had denied probationer's request to present 
additional evidence, over the probationer’s contention that “he 
was entitled to previous notice of specific charges of violation of 
the terms of probation and to a hearing upon such charges ac- 
cording to the established rules of judicial procedure.” 287 
U.S. at 219. The Court said that “the question, then, in the 
case of the revocation of probation, is not one of formal pro- 
cedure either with respect to notice or specification of charges 
or a trial upon charges, Id. at 222 (emphasis added).** Hear- 
ings under the Probation Act are frequently extremely sum- 
mary in nature, see e.g., Bernal-Zazueta v. United States, 225 
F. 2d 64 (C.A. 9, 1955), and it has been held in this Circuit that 
a court may extend the probation period by an ex parte order, 
United States v. Freeman, 160 F. Supp. 532 (D.D.C. 1957), 
affirmed, 103 U.S. App. D.C. 15, 254 F. 2d 352 (1958) ; and cf. 
Manning v. United States, 164 F. 2d 827 (C.A. 5, 1947). cert. 
denied, 332 U.S. 792 (1947); Buhler v. Pescor, 63 F. Supp. 632 
(W.D. Mo, 1945).** Although the exact question of the right 
of cross-examination in federal probation revocation hearings 
has apparently never been adjudicated,” denial of the right to 
a full-dress judicial trial would clearly seem to preclude the 
right to cross-examination, and at least one state court has held 
that there is no cross-examination right in probation revoca- 
tion hearings. State v. Bafford, 2 N.W. (2d) 634, 231 Iowa 1000 
(1942) ; see also State v. Meyer, 37 N.W. 2d 3, 228 Minn. 286, 
305 (1949). 


™It may be noteworthy that one of the two cases principally relied upon 
by petitioners in Burns—and rejected by the Supreme Court—was State v. 
Zolantakix, 70 Utah 296, 259 Pac, 1044 (1927), see 287 U.S, at 219, in which 
the Utah Court expressly stated that in a revocation hearing the probationer 
must “be given the right to cross-examination.” 70 Utah at 305, 

* See also MeClintre, Addresses on Probation 7 (1981) ; Jianole v. United 
States, 58 F.2d 115 (C.A. 8 1982); United States v. Van Riper, 99 F. 2d 
816, 819 (C.A, 2, 1938); Kaplan v. United States, 234 F. 2d 345, 348-349 
(C.A, 8 1956) ; Bennett v. United States, 158 F, 2d 412 (C.A. 8, 1942), cert. 
denied, 331 U.S, 822 (1947). 

™ See, however, Jay v. Boyd, 351 U.S. 345 (1956). 
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Finally, this Court is entitled to consider the burden which 
would be imposed upon the parole system by a requirement of 
cross-examination, and the feasibility of such a requirement. 
Cf. Hannah v. Larche, 363 US. 420, 442 (1960). The most 
likely “adverse witnesses” are the United States Parole Of- 
ficers. To require these officials to appear at hundreds of revo- 
cation hearings annually, convened in many instances greai 
distances from areas under their supervision, would render it 
impossible for them to carry on their normal duties. As to per- 
sons who supply information to parole officers. the Board. ot 
course, has no statutory power to compel their attendance 
Absent such power, it would be illusory for this Court to hola 
that an abstract right to cross-examination exists. In fact, 
the failure of Congress to authorize the Board to exercise sub- 
poena power compels the conclusion that Congress did nov 
contemplate cross-examination ; otherwise, it must be assumed 
that Congress did a futile thing—allowing cross-examination 
but failing to provide the wherewithal for its exercise. 

In sum. on the basis of history, reason, authority and prac- 
ticslity, it is perfectly plain that Congress did not intend 
parolees to have the right to cross-examine adverse witnesses. 

Appellant also suggests inferentially that there is a consti- 
tutional right to cross-examination at parole revocation hear- 
ings. In Fleminz v. Tate, supra, and other cases cited above. 
this Court and others have indicated that, because of the 
peculiar status of a parolee or mandatory releasee, he is not 
entitled, by virtue of any constitutional provision, to revoca- 
tion hearing “rights.” These decisions, we submit, are disposi- 
tive of any constitutional argument in connection with cross- 
exainination. Moreover, as is demonstrated elsewhere herein. 
the position this Court has adopted on that issue is fully in 
accord with the historical view of parole. In turn, the historical 
view of parole revocation is determinative of the constitutional 
issue. As the Supreme Court, discussing confrontation and 
cross-examination, recently said in Hannah v. Larche, 363 US. 
420, 442 (1960): 

* © * aca generalization it can be said that due proc- 
ess embodics the differing rules of fair play. which 
through the years have become associated with differing 


tapes of proceedings. Whether the Constitution requires 
that a particular right obtain in a specific proceeding 
depends upon a complexity of factors. The nature of 
the alleged right involved, the nature of the proceeding, 
and the possible burden on that proceeding, are all 
considerations which must be taken into account. 
[Emphasis added. ]*” 


Moreover, the Supreme Court has recently held that where 
a hearing is sought in circumstances which have traditionally 
been viewed. like parole, as involving not a “right” but a “mere 
privilege” subject to withdrawal at the discretion of the govern- 
ment, no hearing at all need be afforded. Cafeteria and Res- 
taurant Workers Union v. McElroy, 367 U.S. 886 (1961).°° As 
Mr. Justice Cardozo said about the process due a probationer 
whose probation was revoked (Escoe v. Zerbst, 295 U.S. 490, 
492 (1935): 


In thus holding [that the probationer was entitled 
to a hearing under the probation statute] we do not ac- 
cept the petitioner’s contention that the privilege has a 
basis in the Constitution. Probation or suspension of 
sentence comes as an act of grace to one convicted of 
crime, and may be coupled with such conditions as Con- 
gress may impose. Burns v. United States, 287 USS. 
316. 


What is true in the probation situation, is true a fortiori with 
respect to parole revocation, which is an administrative, not a 
judicial proceeding. And cf. also 1 Davis, Administrative 
Law Treaties, § 7.16 (1958): Williams v. Zuckert. — U.S. App. 
D.C. —, 296 F. 2d 416 (1961); Beard v. Stahr, 200 F. Supp. 
766 (D.D.C. (1961) ) (three-judge court). 

Moreover, the “burden on [parole revocation] proceedings” 
(Hannah v. Larche, supra), which would result if cross-exam- 
ination were allowed would be quite onerous, see supra, and 
might make the parole system impracticable. Cf. Burns v. 
United States, 287 U.S. 216, 222 (1932)." See also, State 


*” Compare Green v. McElroy, 360 U.S. 474 (1960). 
” See also Jay v. Boyd, 351 U.S. 345, 354-358 (1956). 
"In Burns, the Court, justifying the summary nature of probation revoca- 
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v. Benes, 16 N.J. 389, 108 A. 2d 846 (1954) (Brennan, 3.) 5 
Williams v. New York, 337 US. 241, 243, 250 (1949). and post- 
conviction cases generally.” 


D. Appellant is not entitled to compulsory process for the purpose of se- 
curing the attendance of witnesses who might testify in his behalf 


There is. of course, no statutory question involved here, for 
the Board is plainly not authorized to issue process to compel 
the attendance of witnesses. 

The Sixth Amendment, applying only to criminal prosecu- 
tions, has no application to parole revocation proceedings. In 
Re Tate, 63 F. Supp. 961 (D.C.C.), affirmed, adopting the 
opinion of the District Court, 81 U.S. App. D.C. 205, 156 F. 2d 
848 (1946). Nor does the Due Process Clause of the Fifth 
Amendment require that the Board be afforded this power. 
First, as is demonstrated supra, parole revocation procedures 
do not have constitutional dimensions, and therefore the Fifth 
Amendment is simply inapplicable. Second, the Fifth Amend- 
ment does not require compulsory process. See Low Wah Suey 
v. Backus, 225 U.S. 460 (1912), where an alien wife of an Ameri- 
can citizen challenged a deportation order which had been 


rendered subsequent to a statutory hearing before immigration 
officials. The Court said (225 US. at 470): 


tion proceedings, said that “The continuance of that control {over the 
probationer] * * * is essential to the accomplishment of its beneficent pur- 
pose, ax otherwixe probation might be more reluctantly granted, or, when 
granted, might be made the occasion of delays and obstruction which would 
bring reproach upon the administration of justice [citing cases].” [Em- 
phasis added.] 

™ Fg., Soleabee v. Balkcom, 339 U.S. 9 (1950) ; Thomas v. Teets, 220 F. 2d 
232 (CA. 9, 1955) ; Zeff v. Sanford, 31 F, Supp. 736, 738 (N.D. Ga. 1940) ; 
ALI, Model Penal Code, Tent. Draft No. 2, §707(5), pp. HAS (1956) ; see 
Note, Employment of Social Investigation Reports in Criminal and Juvenile 
Proceeding, 58 Colum, L. Rev. 702 (1958) ; People v. Giles, 70 C.A, 2d Supp. 
872, 172 P. 2d 628 (Sup. Ct. App. 1945) ; State v. Moore, 108 A. 2d 67%, 
49 Del. 29 (Sup. Ct, 194); United States v. Durham, 181 F. Supp. 508 
(D.D.C., 1960) ; United States v. Greathouse, 188 F, Supp. 765, 766 (M.D. 
Ala., 1960) ; Klingstein v. United States, 217 F, 2d 711, 713 (C.A. 4, 1954) + 
Fricdman vy. United States, 200 F. 2d 690 (C.A. 8, 1952), cert. denicd, 345 
U.S. 926 (195) ; compare, Report of the Advisory Committce (on Federal 
Rules of Criminal Procedure), proposed Rule $2(c)(2), with Rule 32, 
F.R. Cr. P. 
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It is next averred that the Secretary of Commerce and 
Labor and the Commissioner of Immigration refused to 
take the necessary steps to enforce the attendance of 
witnesses to testify on behalf of the petitioner, although 
it is said that immigration officers did use their power to 
procure witnesses to testify against her; and that had 
such witnesses as she wished been produced, she says, 
upon information and behalf, that the testimony in the 
record would have been such as to require a different 
order by the Secretary of Commerce and Labor. and 
sufficient to prevent the issuing of the order of deporta- 
tion. Thestatute does not give authority to issue process 
to compel the attendance of witnesses. It does not ap- 
pear from the record that any witnesses offered on behalf 
of the petitioner were not heard or that anything was 
done to prevent the production of such witnesses, and 
the nature and character of the proposed testimony is 
not set forth. This objection was urged in the Young 
How v. North case. and the lack of power to compel 
witnesses by the immigration officer was alleged as 
depriving the appellant of due process of law. This 


court dismissed the case upon reference to other cases 
which indicate its view that no constitutional right was 
thereby taken from the petitioner. The former cases 
have sustained the right to provide for such hear- 
ing, and nothing was done to prevent the production of 
such witnesses as the petitioner might have seen fit to 
produce. 


See also Sibray v. United States, 227 Fed. 1 (C.A. 3, 1915); 
cf. Diviny v. Campbell, 90 US. App. D.C. 171, 194 F. 2d 
876 (C.A.D.C.), cert. denied, 344 U.S. 286 (1952); Williams 
v. Zuckert, — U.S. App. D.C. —, 296 F. 2d 416 (C.A.D.C., 
1961) ; 1 Davis, Administrative Law Treatise, § 8.15 pp. 584- 
585 (1958), and cases cited; State ex rel. McAnally v. Goodier, 
195 Mo. 551, 93 S.W. 928 (1906) ; ™* Brinkley v. Hassig, 130 


"In the McAnally case the Missouri Supreme Court held that a medical 
license might be revoked by the state board although the Board could not 
compel the attendance of witnesses for the accused, despite the statute’s 
requirement that he be given “an opportunity to be heard.” 19% Mo. at 560. 
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Kan. 874, 289 Pac. 64, appeal dismissed, 282 U.S. 800 (1930) ; 
New Products Corp. v. State Highway Comm., 352 Mich. 73, 
84, 88 N.W. 2d 528, 533 (1958) ; Gellhorn, Administrative Law 
612 (1960); Freund, Due Process in the Revocation of Li- 
censes, 21 Ill. L. Rev. 493 (1927); see generally Note, Sub- 
poenas and Due Process in Administrative Hearings, 53 Har. 
L. Rev. 842 (1940); but cf. Jewell v. McCann, 95 Ohio St. 
191 116 N.E. 42 (1917). Inasmuch as the consequence of the 
failure to allow compulsory process in Low Wah Suey—depor- 
tation—might be said to be in the same order of severity as 
revocation of probation, that case establishes that, except in 
criminal trials, the Constitution does not require that com- 
pulsory process be afforded private parties. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
should be affirmed. 
Burke MarsHALL, 
Assistant Attorney General, 
Davip C, ACHESON, 
United States Attorney, 
Harotp H. GREENE, 
Avan G. Marer, 
Attorneys, 
Department of Justice, 
Washington 26, D.C. 
May 1962. 
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REPLY BRIEF FOR APFELLANT 


ARGUMENT 


I. APPELLEES’ RELATED OFFER OF A NEW HEARING 
DID NOT CURE THE EARLIER DEFECTIVE HEARING 


Following a "hearing" on January 12, 1960, “ae Board of 


Parole revoked appellant's mandatory release. Appellees concede 
that the January 12, 1960 hesring was defective, but maintain 

that their subsequent offers of a new revocation hearing, at which 
appellant would be afforded the opportunity of retaining counsel 
at his own expense and of presenting testimony of |voluntary wit- 
nesses, "cured the defects in the original revocation hearing" 


(Brief, p.8). 


-2- 


A. The Board's Offer of a New Revo- 
cation Hearing Came Far Too Late 


It will'be helpful, in considering appelless' contention 


that their offer of a new hearing cured the prior defective 
hearing, if the pertinent dates are recapitulated at this point. 
December 17, 1952: Appellant sentenced to 10-year term. 


May 5, 1959 Appellant mandatorily released pur- 
suant to 18 U.S.C. §4163. 


November 18, 1959 Appellant arrested as a mandatory 
release violator and reincarcerated. 


January 12, 1960 | Appellant afforded an admittedly- 
defective hearing. 


February 26, 1960 Appellant's mandatory release revoked 

May 10, 1961 Appellant offered an opportunity to 
request a rehearing with retained 
counsel, 

December 21, 1961 and ) Appellant offered a new hearing with 

January 9, 1962 - ) an opportunity to present testimony 
of voluntary witnesses. 

The foregoing establishes that on November 18, 1959, more 
than eight months after appellant had been given his mandatory 
release, he was arrested as a mandatory release violator and 
returned to the penitentiary where he reamins imprisoned, As an 
alleged violator of the terms of his mandatory release, appellant 
was entitled to a prompt hearing before the Board of Parole, 
pursuant to the provisions of 18 U.S.C. §4207. United States 
ex rel. Buono v. Kenton, 287 F.2d 534 (C.A. 2, 1961); Application 
of Gillette, 175 F.Supp. 255 (E.D.N.Y. 1959); Mac Aboy v. Klecka, 


22 F.Supp. 960 (D.Md. 1938). 
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Conceding that its January 12, 1960 hearing was defective, 
the Board of Parole on May 10, 1961, a year-and-a-half after 
appellant's arrest as a mandatory release violator and sixteen 
months after the defective hearing, informed appellant that if he 
desired, his name would be submitted "for the possibility of 
another hearing before the Board with an attorney representation." 
Apparently conceding that even this belated offer of a new hearing 
was defective, appellees on December 21, 1961, more|than two years 
after appellant had been arrested as a mandatory release violator, 


again offered appellant a new hearing, this time with the privilege 


of presenting testimony of voluntary witnesses in addition to that 
| 


of retaining counsel. This offer was repeated on January ‘9, 1962. 
Appellant declined to respond to the Board's offers| since he did 
not believe the new hearing promised by the Board would have 
accorded him allof the rights to which he was entitled. 

Assuming arguendo that the new hearing offered) appellant on 
May 10, 1961 and again on December 21, 1961 and January S, 1962, 
would have otherwise complied with the requirements] of 18 U.S.C. 
$4207, coming so long after appellant's arrest and his prior 
defective hearing, it would not have met the requirement of the 
Act that appellant promptly be afforded an opportunity of appearing 
before the Board following arrest as a mandatory release violator. 
As this Court stated in the United States ex rel. Buono v. Kenton, 


287 F.2d 534, 536 (C.A. 2, 1961): 
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"§4207, in granting a hearing to alleged parole 
violators, contemplates, without explicitly so 
providing, that the hearing shall be held within 
a reasonable time after the prisoner is 'retaken 
upon a warrant issued by the Board of Parole’ ***" 

A hearing more than two years after appellant's arrest 
can hardly be deemed to meet this test. Lack of counsel at a 
revocation hearing is not made good by an offer of counsel two 
years later. Glenn v. Reed, 110 U.S. App. D.C. 32, 288 F.2d 844 
(1961). As this Court stated in the Glenn case: 

“The error of 1958 can not be corrected, because 
the illegal imprisonment that resulted from it 
can not be undone. If counsel had been present 
at the 1958 hearing as the law requires, there 
might have been no revocation of parole and sub- 
sequent imprisonment.' (100 U.S. App.D.C. 85, 
86, 289 F.2d, 462, 463). 

A delay in a hearing patently handicaps a prisoner in the 
presentation of his case before the Board of Parole. In hearings 
on the matter of revocation of parole or mandatory release, it 
is imperative that the hearing be held promptly in order that 
the recollection of witnesses be fresh and that pertinent facts 


be ascertained "before the trail becomes cold Taylor v. United 


States, 99 U.S. App.D.C. 183, 186, 238 F.2d 259 (1956). Thus 


appellees' belated offer of a new hearing can not undo the wrong 
that has already been done to appellant, 


B. In Any Event, The New Hearing Offered 
Appellant Was Not Legally Adequate. 


On May 10, 1961, the Board of Parole offered appellant the 
opportunity of requesting a new hearing at which he could be 


represented by retained counsel. Subsequently, on December 21, 
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1961 and again on January 9, 1962, the Board broadened its offer 


of a new hearing to include the privilege of presenting testimony 
of voluntary witnesses appearing on appellant's behalf. Appellees 
maintain that these offers of new hearings cured the defective 
hearing of January 12, 1959, which neither afforded appellant 
the right to be represented by counsel retained at his own expense 
nor to present the testimony of friendly witnesses. But the 
"opportunity to appear before the Board" guaranteed by the statute 
entails more than the mere opportunity of representation by 
retained counsel and of presentation of testimony| of friendly 
witnesses. Appellant must also be afforded the right to cross- 
examine witnesses, to be represented by appointed counsel if 
indigent, and to the benefits of compulsory process to secure the 
appearance of witnesses. 

Appellees' contention that there is no Constitutional require- 
ment for the relief requested by the appellant misses the point. 
For here Congress has provided by statute that appellant must be 
afforded a hearing before his mandatory release may be revoked. 
Unless the Board of Parole complies with this Congressional 
mandate, the revocation is invalid. Escoe v. Zerbst, 295 U.S. 
490 (1935). As Justice Cardozo stated in Escoe vy. Zerbst: 

"Under the statute as amended as well as injits original 

form, the probationer 'shall forthwith be taken before 

the court.' This mandate was disobeyed. The probationer, 

instead of being brought before the court which had im- 

posed the sentence, was taken to a prison beyond the terri- 

torial limits of that court and kept there in confinement 

without the opportunity for a hearing. For, this denial of 


a legal privilege the commitment may not stand." (295 U.S. 
490, 492). 
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It is appellant's contention that the new hearings offered him by 
the Board of Parole did not meet the requirements of the statute 
guaranteeing appellant a hearing prior to the revocation of his 


mandatory release. 


The recent case of Hannah v. Larche, 363 U.S. 420 (1960) 


establishes that the particular features which comprise procedural 
due process depend upon the nature of the particular proceeding 

in question. The [Court there had under consideration the validity 
of procedural rules of the Commission on Civil Rights which denied 
witnesses appearing before it the right to know the nature of the 
charges being investigated or the identity of the persons filing 

the charges and thé right to cross-examine witnesses. in upholding 
the Commission's procedures, the Court noted that the requirements 
of due process frequently vary with the type of proceeding involved. 
Chief Justice Warren speaking for the Court stated: 


"As is apparent from this brief sketch of the statutory 
duty imposed upon the Commission, its function is purely 
investigative and fact-finding. It does not adjudicate, 
it does not hold trials or determine anyone's civil or 
criminal liability. It does not issue orders, Nor does 
it indict, punish, or impose any legal sanctions. It 

does not make determinations depriving any one of his 
life, liberty, or property. In short, the Commission 

does not and can not take any affirmative action which 
will affect an individuals legal rights. The only purpose 
of its existence is to find facts which may subsequently 
be used as the basis for legislative or executive action." 
(336 U.S. 420, 440-441). 
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"Thus when governmental agencies adjudicate or make 
binding determinations which directly affect ta legal 
rights of individuals, it is imperative that those agencies 
use the procedures which have traditionally been associated 
with the judicial process. On the other hand, when 
government action does not partake of an adjudication, 

for example, when a general fact-finding investigation 

is being constituted, it is not necessary that the full 
panoply of judicial procedure be used. Therefore, as a 
generalization, it can be said that due process embodies 
the differing rules of fair play, which through the years, 
have become associated with differing types of proceed- 
ings. Jhether the Constitution requires that) a particular 
right obtain in a specific proceeding depends; upon a 
complexity of facts. The nature of the alleged right 
involved, the nature of the proceeding, and the possible 
burden on the proceeding, are all considerations which 
must be taken into account." (336 U.S. 420, 442). 


Applying the Courts rationale in Hannah v. Larche to the 
instant case, it becomes clear that procedural due! process 
requires that the hearing on a revocation of a mandatory release 
include the additional procedural tools which appellant is now 


seeking. For unlike the investigatory hearings held by the Civil 


Rights Commission, the hearing by the Parole Board may deprive 


appellant of his liberty. On the basis of the hearing, the Board 
decides whether appellant shall remain imprisoned jor be released. 
In such circumstances the "differing rules of fain play" require 
that appellant be afforded these additional procedural safeguards. 
For as this Court stated in Fleming v. Tate, 81 UJS. App. D.C. 
205, 156 F.2d 848 (1946), the “opportunity to appear before the 
Board" guaranteed by the statute means an effective appearance. 
The additional procedural safeguards now sought by appellant 

are essential if his opportunity to appear before; the Board is 


to be effective and meaningful rather than an empty gesture. 
| 
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The offer of a new hearing by the Board of Farole did not 
extend to appellant the privilege of appointed counsel if he 
were indigent. This Court stressed in Moore v. Reid, 100 U.S. 
App. D.C. 373, 246 F.2d 654 (1957), that the right of counsel is 
no less important in an administrative hearing on the revocation 


of parole than in’ a judicial proceeding. Surely this right is 


no less significant and essential to an effective hearing if the 
1 


parolee happens to be indigent. Since the right to counsel, as 
this Court has found, is such an essential element of procedural 
due process, any revocation hearing before the Board of Parole 
must include the privilege of representation by appointed counsel 
in those cases where the prisoner lacks funds to retain an attorney 
at his own expense. Unless this privilege is extended, an indigent 
parolee is, for all intents and purposes, deprived of the appear- 
ance before the Board to which he is entitled by the statute. 
Just as essential to an effective hearing on the revocation 

of parole is the opportunity to confront or cross-examine witnes- 
ses, as well as compulsory process for the summoning of witnesses 
at the hearing. ‘For without such additional procedural tools, 
appellant would not be afforded the effective hearing guaranteed 
by law. 
T7 Appellees contend that nothing in the record suggests that the 

defendant was indigent (Brief, p.19, f.n. 14). On the contrary, 
the record does contain affidavits executed by appellant on May 


31, 1961 and September 29, 1961, indicating that he is without 
funds. 
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CONCLUSION 

Appellant has been unlawfully deprived of the "opportunity 
to appear before the Board" guaranteed by law. The Board's 
revocation of appellant's mandatory release is accordingly wholly 
invalid. Robbins v. Reed, 106 U.S. App. D.C. 51, 269 F.2d 242 
(1959). Appellees! offer of a rehearing came not|only far too 
late to cure the admittedly defective hearing but would not have 
provided all of the procedural due process required by law. 
Appellant has accordingly been imprisoned illegally since November 
18, 1959, some two-and-a-half years. This Court should exercise 
its discretion and order appellant's immediate release and direct 
the Court below to enter an order making clear that any further 
proceedings by the Board with respect to appellant|'s mandatory 


release must be undertaken completely de novo and must contain the 


additional procedural safeguards outlined. Glenn |v. Reed, supra; 
zn supra 


Barnes v. Reed (App. D.C.) Case No. 16,227, decided January 11, 
1962; . . _._. Reed Ve Butterworth, U.S. App. D.C. ___ 
F.2d 776 (1961). 
Respectfully submitted, 
HERBERT M. SCHULXIND 
1612 K Street, N. VW. 
Washington 6, D. C. 


Attorney for Appellant 
May 22, 1962 (Appointed by the court) 
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Alan G. Marer, Esq. 
Attorney 

Department of Justice 
washington 25, D. C. 


Herbert M. schulkind 
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GEORGE J. REED, 
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United States Board of Parole, et al., 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


mt or Appeals 


Feo OMAR? 1962 


cs pk Us kira’? 


CLERK 


Motion for Declaratory Judgment and Petition for 
Mandatory Order of Injunction, File¢ 
May 31, 1962 


Affidavit of Forma Pauperis, Filed May 31, 1961 


Letter from Act. Warden Robert J. Kaiser to 
U.S. District Court, dated May 28, 1961 


Motion for Summary Judgment or, in the Altemative, 
Motion to Dismiss, Filed July 21, 1961 


Affidavit of A. T. Miller, Parole Officer, 
Filed July 21, 1961 


Statement of Material Facts as to Which There is No 
Genuine Issue, Pursuant to Rule 9(1) 


Plaintiff‘s Brief in Opposition to the Government's 
Motion for Summary Judgment or, in the 
Altemative, Motion to Dismiss, Filed 
July 29, 1961 


Order, Filed September 25, 1961 


Notice of Appeal, Filed October 4, 1961 


JOINT APPENDIX 


[Filed May 31, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Robert E. Hyser, 
United States Penitentiary 
Leavenworth, Kansas 


Petitioner 


Vv. C.A. 1693-61 
George J. Reed, Chairman 
United States Board of 
Parole, et al., 
Washington, D.C. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Respondents 
of costs granted. 


Leave to file without prepayment 


/s/ Luther W. Youngdahl 


MOTION FOR DECLARATORY JUDGEMENT 
PETITION FOR MANDATORY ORDER OF INJ 


ND 
NCTION 


Comes now, Robert E. Hyser, the Petitioner. who respectfully 


prays to this Honorable Court for a declaratory judgement and mandatory 


order of injunction, directed to the United States Board of 


as respondents, ordering that they release this petitioner, 


Parole, et al., 


from the il- 


legal custody and imprisonment he is now suffering, due}to the illegal 


act, by the above named respondents. 


Facts Involved 


(1) Petitioner, on December 17th, 1952 was given a ten (10) yers 


sentence, by the United States District Court in Houston, Texas. 


(2) Petitioner was released on conditional release jon March 5th, 


1959. 


(3) Petitioner, on November 18, 1959, was taken into custody by 


a U.S. Marshall, and returned to Leavenworth, Kansas on November 25th 


1959, | to awaite for a hearing before an agent of the US 


. Board of 


Parole, for conditional release revockion hearing. 

(4) Petitioner, on or about, January 4th, 1960 was called before an 
agent of the Board of Parole for a hearing (name of agent unknown. ) 

(5) Petitioner on or about February 22nd 1960 was sent a notice by 
the Board of Parole notifying him that his conditional release had been 
revoked. 

(6) Petitioner, had no counsel, nor was offered counsel, nor was he 
informed that he was entitled to have counsel to represent him at the said 
hearing before the Parole Boards Agent. 

Contention by Petitioner 

In as much as Petitioner was not informed that he was entitled to 
have counsel, nor was offered the benifit of counsel at the hearing before 
the Board of Paroles agent, which resulted in his conditional release 
being revoked, petitioner was denied due process of law, in violation of 
his constitutional rights, by the respondents, et al. 

Therefore petitioner is entitled to the same relief, as set forth by 
the United States Court of Appeals for the District of Columbia, in the 
Glenn v Reed case No. 16075, decided April 7th 1961, and the authorities 
cited, by this court. To-wit C. F. Moore v. Reid 100.U.S. App. D.C. 373, 
379 246, F.2d, 654, 660. Fleming v Tate, 81 U.S. App., D.C. 205, 206, 
156, F2d. 848, 849. 


Prayer 
Petitioners, prays to this honorable court for an order releasing 


him from his illegal imprisonment, at Leavenworth Kansas by issueing 


this Declaratory Judgment, and mandaroty order of injunction against 
the U.S. Board of Parole who are the respondents in this cause for action, 
for such an order Petitioner will ever pray. 

Respectfully submitted, 

/s/ Robert E. Hyser 

Petitioner 


{Oath of Vertification] 


[Filed May 31, 1961] 
AFFIDAVIT OF FORMA PAUPERIS 
Section 1915 of Title 28, U.S.C.A. 
Comes now, Robert E. Hyser, your petitioner being duly sworn, 
n of the United 
States of America, and that because of his poverty, he is|unable to pay 


according to law, deposes, and says, that he is a citize 


the cost of filing this entitled motion and petition, or to give securiety 


thereof. 


Respectfully submitted, 


/s/ Robert E. Hyser 


Petitioner 


/s/ A. T. Miller 
Parole Officer 


UNITED STATES PENITENTIARY 
LEAVENWORTH, KANSAS 


May 28, 1961 


Honorable Judge Presiding 
U.S. District Court 

For The District of Columbia 
Washington 25, D.C. 


Dear Sir: 


1693-61 


In accordance with instructions dated April 24, 1961, from the Acting 


Parole Executive, U.S. Board of Parole, Washington, D. 


Cc ., all Parole 


Violators and Mandatory Release Violators who have already received 


their revocation hearings before the U.S. Board of Parole, without at- 


torney representation, are being interviewed individually and informed 


that if they desire, their names will be submitted before] the United States 


Board of Parole for the possibility of another hearing before the Board with 


attorney representation. 


4 


The inmate submitting the enclosed legal action has been so in- 


formed. 
Very truly yours, 
/s/ Robert J. Kaiser 
Act. Warden 


[Filed July 21, 1961] 


MOTION FOR SUMMARY JUDGMENT OR, IN THE 
ALTERNATIVE, MOTION TO DISMISS 


ae oS oS) eS Ee 

Comes now the defendant by his attorney, the United States Attorney, 
and respectfully moves the Court for an order granting a summary judg- 
ment in his favor on the grounds that no genuine issue as to any material 
fact exists as more particularly appears from the affidavit of A. T. 
Miller, Parole Officer, which is attached hereto and defendant is entitled 
to a judgment as a matter of law. 

In the alternative, the defendant by his attorney, respectfully moves 
the Court for an order dismissing the complaint on the ground that the 
controversy from which the complaint arose is now moot. 

/s/ Burke Marshall 


BURKE MARSHALL 
Assistant Attorney General 


/s/ Eugene N. Barkin 


EUGENE N. BARKIN 
Attorney, Department of Justice 


/s/ David C. Acheson 


DAVID C. ACHESON 
United States Attorney 
of Counsel 


[Filed July 21, 1961] 
Date: June 22, 1961 
TO WHOM IT MAY CONCERN | 

I, the undersigned, A. T. Miller Parole Officer, U.S. Penitentiary, 
Leavenworth, Kansas, do hereby swear and affirm that on Wednesday 
May 10, 1961, I advised inmate Robert Hyser, Register Nuraber 69722-L 
of his right to be represented by counsel at a Revocation Hearing. 

I submitted to him a statement whereby he could indicate whether 
or not he desired to be represented by counsel, and he refused to sign 
this statement. | 
/s/ A. T. Miller | 
A.T. Miller, Parole Officer 


[Jurat] 


[Filed July 21, 1961] 


STATEMENT OF MATERIAL FACTS AS TO WHICH 
THERE IS NO GENUINE ISSUE, PURSUANT TO 
RULE 9(1) 
ee 


Defendant contends that there is no genuine issue as to the following 
material facts: 
1. The plaintiff was sentenced on December 17, 1952, in the United 
States District Court, Southern District of Texas, to a total term of 10 
years for interstate transportation of stolen motor vehicles and for vio- 
lating the Marihuana Tax Act. | 
2. The plaintiff was mandatorily released from the United States 
Penitentiary at Leavenworth, Kansas, on March 5, 1959. 
3. On November 18, 1959, he was arrested as a mandatory release 
violator and was returned to the United States Penitentiary, Leavenworth, 


| 
Kansas. 


4. On January 12, 1960, the plaintiff had a hearing|before a member 
of the United States Board of Parole. | 


5. The plaintiff was not afforded the opportunity to be represented 
by counsel at this hearing. 

6. The plaintiff's mandatory release was revoked on February 26, 
1960. 

7. On May 10, 1961, he was offered a rehearing with counsel 
present but he refused to indicate whether or not he desired a new hear- 
ing with counsel present. 

/s/ Burke Marshall 


Assistant Attorney General 


/s/ Eugene N. Barkin 
Attorney, Department of Justice 
/s/ David C. Acheson 


United States Attorney 
of Counsel 


{Filed July 29, 1961] 


PLAINTIFF'S BRIEF IN OPPOSITION TO THE 
GOVERNMENT'S MOTION FOR SUMMARY 
JUDGMENT OR, IN THE ALTERNATIVE, 
MOTION TO DISMISS 

Comes now the plaintiff, Robert E. Hyser, in pro. per. and submits 
this opposition to the instant motion for summary judgment or/and motion 
to dismiss. 

Apparently the Government has misconstrued the issues raised by 
plaintiff in his action now before this Honorable Court, inasmuch as the 
Government rightly concedes, in paragraph 4, and 5, of it's statement 
of material facts, [that the plaintiff was given a hearing (which is mandatory) 
on January 12 1960 but was not a afforded the oppertunity to be repre- 
sented by counsel at this hearing.] and as a result of the above said 
procedure plaintiff's mandatory release was on February 26, 1960 


revoked. 


7 

And further in its "Statement of Material Facts" in para. 7, the 

government's attorney states that ''on May 10, 1961" (some 16 months 
later], plaintiff was then offered a rehearing with his right to have 

counsel present." 

(Note emphisis underlines and ittalics by plaintiff.) 


ARGUMENT WITH POINTS AND AUTHORITIE 
CITED 


(1) Plaintiff avers his case falls well within the rubrics of that of 
the recently decided case of "Herbert Glenn v. George J. Reed, U.S. 
Board of Parole (Decided April 7, 1961. U.S. Court of Appeals District 
of Columbia in No. 16075). 

Wherein the U.S. District Court for the District of Columbia ruled, 
and dismissed the case as moot, and the U.S. Court of Appeals for the 


| 
District of Columbia Circuit in reversing the lower courts decision stated. 


We think the District Court erred. Lack of counsel ata 
revocation hearing is not made good by an offer of counsel 
17 months later. 
The error of 1958, cannot be corrected because the 
illegal imprisonment that resulted from it cannot be 
undone. If counsel had been present at the 1958, hearing 
"As the law requires," there might not have been a revo- 
cation, of parole and no subsequent imprisonment. 
Though it cannot undo the wrong. we think we should 
order appellant released. [Also, see, C.F. Moore \v Reid, 
100, U.S. App. D.C. 373, 379, 246, F.2d, 654 660.] ‘Also 
see Fleming v Tate 81 U.S. App. D.C. 205, 206, 156 F.2d, 
848, 849. | 
Plaintiff, says, that the case cited above of that of Glenn vs. George 
J. Reed, Chairman U.S. Board of Parole is controlling in his instant 
cause of action inasmuch as the Basic Principles involved are identically 
the same as issues raised in the Glenn case. The Government shows 
nothing of substantial value or merit to warrant the granting of the 
Motion for [Copy Illegible] complaint filed by the plaintiff in is 


8 
complaint against the U.S. Board of Parole. By it's own admittance, the 


Government has conceded their right to have such action in favor of the 
U.S. Board of Parole granted, when they admittedly agree that Plaintiff 


was not informed of his right to or granted counsel at his origional 
revocation hearing, (see paragraph 5, of the Governments Motion for 


Summary Judgment). 

To further show that the Governments contention that an offer by 
the U.S. Board of Parole, of a rehearing on plaintiff's conditional release 
revocation, and their offer of counsel some 16 months later is not grounds 
for ruling plaintiff's motion as moot. Plaintiff cites the Honorable 
Judge Edgerton, speaking for the presiding Judges Prettyman and Bazelon, 
of the U.S. Court of Appeals for the District of Columbia, in which the 
three judges agreed and held, to-wit. 

We think the! District Court erred lack of counsel at a 

revocation hearing is not made good by an offer of 

counsel 17 months later. 

The error of 1958, cannot be corrected because 

the illegal imprisonment that resulted from it cannot 

be undone. If Councel had been present at the 1958 

hearing, as the law requires, there might have been 

no revocation of parole and no subsequent imprison- 

ment. 

Though it cannot undo the wrong we think we should 

order appellant released. 

This decesion in the Glenn, case no. 16075 by the U.S. Court of 
Appeals, does not ‘in any respect uphold the governments arguement 
for dismissal of plaintiff's motion for a declaratory judgment and petition 


for mandatory order of injunction. Instead this case does most emphatically 
upholds plaintiff's’ right, to be afforded the very same relief granted to 


the appellant in Glenn v. Reed, of the U.S. Board of Parole, wherein the 


court very plainly stated, The law requires that counsel must be present 
at a revocation hearing. 


9 

Therefore the circumstances or any grounds upon which plaintiff's 
conditional release was violated are of no consequence in this case before 
the court. 

Instead, it is a question of law, amounting to one question only. 
Which is, was plaintiff represented by counsel or offered his right to have 
counsel at his revocation hearing as prescriked by law? 

The affidavit sworn to, by Mr. A. T. Miller, a parole officer at this 
institution on May 10, 1961 clearly proves that plaintiff did not have 
benefit of counsel, nor was offered benifit of counsel at his revocation 
hearing on January 12, 1960. But on May 10, 1961. some 16 months 
later he was asked by the said parole agent Mr. A. T, Miller, if he wanted 
a rehearing with benifit of counsel on his conditional release revocation 


to which plaintiff answered "No" since plaintiff is sane enought to realize 


that he came under and is entitled to the same relief the;appeals court 
| 


granted in the Glenn case, No. 16075. 
Wherefore, plaintiff has shown the Honorable Court that the Motion 
to Dismiss, by the Government has no merit and does not in any respect 
show just cause as to why their motion to dismiss, should be granted. 
Plaintiff prays to this Honorable Court for an order denying the said 
dismissal motion. 
For such an order plaintiff will ever pray. 
[certified July 26, 1961] 
/s/ Joseph W. Vance /s/ Robert E. Hyser 


Parole Officer Respectfully submitted 
Robert E. Hyser, Plaintiff 
U.S. Penitentiary No. 69722 - L.P.D. 
{Jurat] Leavenworth, Box 1000, Kansas 


[Filed September 25, 1961] 
ORDER 
This Court, having considered the defendant's Motion for Summary 


Judgment or, in the alternative, Motion to Dismiss. and jit appearing to 


10 
the Court that no genuine issue as to any material fact exists and the 
defendants are entitled to a judgment as matter of law, it is by the Court 
this 25th day of September, 1961; 

ORDERED that the defendant's Motion for Summary Judgment be, 
and it hereby is granted. 
/s/ Burnita Shelton Matthews 

JUDGE 

{Certificate of Service] 


{Filed October 4, 1961] 
[Leave to appeal without prepayment of costs granted] 


/s/ Burnita Shelton Matthews 
10/4/61 
NOTICE OF APPEAL 
Notice is hereby given that the petitioner appellant R. E. Hyser, 
hereby appeals to the United States Court of Appeals for the District of 
Columbia, from an'order entered and made on the 20th day of September 
1961, denying petitioner appellants, motion for declaratory judgment, and 
mandatory order of injunction, filed in this Honorable Court on May 31st, 
1961. 
Petitioner appeals from each and every part of this order, as well 
as from the whole thereof. 
This appeal is taken pursuant to the authoriety as set forth, in the 
Federal Rules of Criminal Procedure in Title 28, U.S.C.A. 
Respectfully submitted 
/s/ Robert E. Hyser, Petitioner 
Box 1000 Leavenworth, Kansas 
SEAL 
Sworn to before this 29th day of September, 1961 
/s/ Joseph W. Vance 
Parole Officer 
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MEMCRANDUM OF THE 
‘AMERICAN CIVIL LIBERTIES UNION 
AS AMICUS CURIAE 
The continued refusal of the United States 

Board of Parole to afford alleged parole violators 
fundamental procedural safeguards has, in recent months, 
given rise to numerous actions by persons presently 
confined by order of the Board. We are informed by 
the Department of Justice that over 300 such actions 
seeking declaratory relief have been filed in the Dis- 


trict Court for the District of Columbia since 1960, 


and that of these over a score are now pending pefore 


this Court. 

These many claims for relief have raised a 
considerable range of challenges to the present proce- 
dures of the Board. No one case encompasses all of 
these issues. Each case is necessarily molded by both 
its factual setting and its procedural course, and the 
different views of counsel as how best to pursue the 
legitimate interests of their clients result in further 
variations in the claims asserted and the arguments ad- 
vanced in support of them. 

In the case now before this Court the matters 
which appear to be most strongly urged by appellant in 
his brief relate to the Parole Board's denial to him, 


in his initial parole revocation hearing, of the rights, 


Los 


firmly declared by the decisions of this Court, |to be 
represented by retained counsel and to present yolun- 
tary witnesses in his own pehalf. Appellant cogently 
contends that these denials warrant his release, Less 
emphasis is placed upon the procedural deficienties of 
the hearings currently conducted by the Board, includ- 


ing the failure to provide assistance to those too 


| 
poor to retain their own counsel; the failure tp af- 


ford either compulsory process for the summoning of 
witnesses or a hearing in a place reasonably callculated 
to permit the appearance of voluntary witnesses; and 
the failure to permit either examination of documentary 
evidence or the confrontation and cross-examination of 
witnesses whose testimony is relied upon by the) Board 
in making its determinations. Yet, while appellant's 
principal reliance seems elsewhere, he does raise some, 
if not all, of these issues. The appellees, moreover, 
also deal with some of these issues, somewhat more 
fully in their brief. The Court may, therefore, consi- 
der these matters to be properly posed for decision at 
this time. 
The defects of the Board's present procedures 
mentioned above raise serious problems under the parole 


statutes, the Administrative Procedure Act, and the 


=a 


Fifth and Sixth Amendments, as well as prior decisions 
of this Court. In the event, therefore, that the 
Court does consider these issues to be fully ripe for 
aetermination, the American Civil Liberties Union, 

as amicus curiae, respectfully urges the Ceurt to look 
beyond the instant record and consider pertinent por- 
tions of the records in other cases now pending before 
it. Specifically, it would draw the attention of the 
Court to the memoranda in support of the petitions for 


leave to appeal without prepayment of costs, filed in 


this Court in Fitzpatrick v. Chappell, et al., No. 17042 


and Neiswenter v. Chappell, et al., No. 17041, which 
explore these issues somewhat more fully than does ap- 
pellant's brief here. The Court's attention is also 
invited to the actual transcript of a rehearing con- 
ducted by the Board of Farole which is on file in this 
Court as part of the record in Jamison v. Chappell, et 
al., No. 17059. This transcript of what was by Parole 
Board standards an exceptionally lengthy and exhaustive 
hearing may give the Court a concrete sense of the in- 
adequacies of the Parole Board's procedures which can- 
not be completely conveyed by briefs alone. 

The instant case may well be disposed of on 


the narrower grounds upon which appellant seems 


= Wis 


principally to rely. In the event the Court finds it 
necessary or appropriate to deal with the broader is- 
sues suggested by the case, however, amicus curiae 
respectfully suggests that in reaching a mature and 
just decision the Court may find it appropsiate to 


look beyond the record in this particular case, 


Respectfully submitted, 


/s/ Lawrence Speiser 
LAWRENCE SPEISE 
c/o American Civil 
Liberties Union 
1101 Vermont Avenue, N.W. 
Washington 5, D,C. 


Attorney for Amicus Curiae 


